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CORPORATE CAMPAIGNS AND THE
NLRB: THE IMPACT OF UNION
PRESSURE ON JOB CREATION

Thursday, May 26, 2011
U.S. House of Representatives
Subcommittee on Health, Employment, Labor and Pensions
Committee on Education and the Workforce
Washington, DC

The subcommittee met, pursuant to call, at 10:00 a.m., in room
2175, Rayburn House Office Building, Hon. Phil Roe [chairman of
the subcommittee] presiding.

Present: Representatives Roe, Wilson, Thompson, Walberg,
Desdarlais, Hanna, Rokita, Bucshon, Noem, Andrews, Kucinich,
Kildee, Hinojosa, Tierney, Holt, and Scott.

Also Present: Representatives Kline, Gowdy, and Miller.

Staff Present: Katherine Bathgate, Press Assistant/New Media
Coordinator; Casey Buboltz, Coalitions and Member Services Coor-
dinator; Ed Gilroy, Director of Workforce Policy; Benjamin Hoog,
Legislative Assistant; Marvin Kaplan, Professional Staff Member;
Barrett Karr, Staff Director; Ryan Kearney, Legislative Assistant;
Brian Newell, Deputy Communications Director; Krisann Pearce,
General Counsel; Molly McLaughlin Salmi, Deputy Director of
Workforce Policy; Ken Serafin, Workforce Policy Counsel; Linda
Stevens, Chief Clerk/Assistant to the General Counsel; Loren
Sweatt, Professional Staff Member; Aaron Albright, Minority Com-
munications Director for Labor; Kate Ahlgren, Minority Investiga-
tive Counsel; Tylease Alli, Minority Hearing Clerk; Jody Calemine,
Minority Staff Director; John D’Elia, Minority Staff Assistant;
Brian Levin, Minority New Media Press Assistant; Jerrica Mathis,
Minority Legislative Fellow, Labor; Richard Miller, Minority Senior
Labor Policy Advisor; Megan O’Reilly, Minority General Counsel,
Julie Peller, Minority Deputy Staff Director; and Meredith Regine,
Minority Labor Policy Associate.

Chairman ROE. A quorum being present, the Subcommittee on
Health, Employment, Labor, and Pensions will come to order.

Good morning, everyone.

éxnd welcome to our witnesses. And thank you for joining us
today.

Today, we will examine the role of the National Labor Relations
Board in corporate campaigns.

I realize this is a general definition of the term, but a corporate
campaign is a union effort to disrupt the employer’s routine busi-
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ness. The campaign can take the form of negative advertising, com-
plaints against employers with various government agencies, and
can even include appeals to political and religious leaders to put
pressure on a targeted employer.

The intent of these tactics 1s to undermine the reputation as well
as break the will of an employer who refuses to accept union de-
mands. In some cases, an employer can either concede to the de-
mands that may undermine the success of his or her business or
accept public contempt, government penalties, outside interference,
and extraordinary litigation costs. Regardless of the potential out-
comes, these campaigns can have a detrimental impact on the busi-
ness’ bottom line and threaten the livelihoods of its workers.

Over the years, the use of corporate campaigns has accelerated.
According to one study, between 1974 and 1999, only 200 corporate
campaigns were identified. Yet, in 2005, it was estimated that be-
tween 15 and 20 corporate campaigns were under way at any given
time.

And, recently, the NLRB has taken a number of steps to expand
the arsenal of tactics available for a corporate campaign. The Board
has removed bannering restrictions previously placed on boycotts of
neutral employers. Employees of on-site contractors have been
granted greater access to the property of the contracting employer
connected to an organizing activity. The Board has also requested
briefs that would allow even greater access to an employer’s prop-
erty.

In one case, the Board moved to uphold an election tainted by
intimidation of workers because the intimidation originated with
nonparties to the election. According to the Board’s logic, the out-
come of an election can be overturned only when the threats by
nonparties are “so aggravated as to create a general atmosphere of
fear and reprisals, rendering a free election impossible,” end quote.

Who will determine when a, quote, “general atmosphere of fear
and reprisals,” end quote, exists? The worker who receives an
anonymous call at their home or hears a voice promising to get
even if the worker opposes union representation? Or a Federal bu-
reaucrat?

Actions taken by the Federal Government can send shockwaves
across the country. At a time when our economy is struggling to
get back on its feet and millions are desperate for jobs, employers
and workers are paying close attention to the actions taken by
leaders here in Washington. Policymakers in the Nation’s capital
must understand that even the most modest action can have a dra-
matic effect on our economy.

The action taken by the NLRB against the Boeing Company is
a good example. While the facts are still in dispute, the outcome
of the case may significantly alter the manner in which employers
invest in our economy and our workforce. I recognize the case is in
the early stages of what will be a costly litigation, but I wonder if
anyone seriously doubts the tremendous implications this case
poses to our workforce and could possibly deny Congress’ responsi-
bility to consider those implications, ask questions, and determine
what is the best interest of our workers and their families.

Although this is just one of many cases presented to the NLRB,
we must remember the Board does not operate in a vacuum. It is
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an arm of the Federal Government, and its decisions govern vir-
tually every private workplace in the Nation. That is a tremendous
power that comes with great responsibility to act on behalf of the
public good. I am concerned that the Board has jettisoned this re-
sponsibility over the last 2 years in favor of an activist agenda de-
signed to advance the cause of big labor over the rights of everyday
workers.

The committee has pledged to make job creation and American
competitiveness the leading priorities. We have a job to do, and it
includes overseeing the various boards, agencies, and departments
within our jurisdiction to ensure that they do not undermine the
strength of our workforce. Today’s hearing is an important part of
that effort.

I would like to thank you all, the witnesses, again for your par-
ticipation and will now yield to Mr. Andrews, our senior Demo-
cratic member of the subcommittee, for his opening remarks.

Mr. Andrews?

[The statement of Chairman Roe follows:]

Prepared Statement of Hon. David P. Roe, M.D., Chairman,
Subcommittee on Health, Employment, Labor and Pensions

Good morning everyone. Welcome to our witnesses; thank you for joining us today.

Today we will examine the role of the National Labor Relations Board in cor-
porate campaigns. I realize this is a general definition of the term, but a corporate
campaign is a union effort to disrupt an employer’s routine business. The campaign
can take the form of negative advertising, complaints filed against employers with
various government agencies, and can even include appeals to political and religious
leaders to put pressure on a targeted employer.

The intent of these tactics is to undermine the reputation as well as break the
will of an employer who refuses to accept union demands. In some cases, an em-
ployer can either concede to demands that may undermine the success of his or her
business, or accept public contempt, government penalties, outside interference, and
extraordinary litigation costs. Regardless of the potential outcomes, these campaigns
can have a detrimental impact on a business’ bottom line and threaten the liveli-
hood of its workers.

Over the years the use of corporate campaigns has accelerated. According to one
study, between 1974 and 1999, only 200 corporate campaigns were identified. Yet
in 2005 it was estimated that between 15 and 20 corporate campaigns were under-
way at any given time. And recently the National Labor Relations Board has taken
a number of steps to expand the arsenal of tactics available for a corporate cam-

aign.

The board has removed bannering restrictions previously placed on boycotts of
neutral employers. Employees of onsite contractors have been granted greater access
to the property of the contracting employer connected to organizing activity. The
board has also requested briefs that could allow even greater access to an employer’s
property.

In one case, the board moved to uphold an election tainted by intimidation of
workers because the intimidation originated with “nonparties” to the election. Ac-
cording to the Board’s logic, the outcome of an election can be overturned only when
the threats by nonparties are “so aggravated as to create a general atmosphere of
fear and reprisal rendering a free election impossible.” Who will determine when a
“general atmosphere of fear and reprisal” exists? The worker who receives an anony-
mous call at their home and hears a voice promising to “get even” if the worker op-
poses union representation? Or a federal bureaucrat?

Actions taken by the federal government can send shockwaves across the country.
At a time when our economy is struggling to get back on its feet and millions of
Americans are desperate for jobs, employers and workers are paying close attention
to the actions taken by leaders here in Washington. Policymakers in the nation’s
capital must understand that even the most modest action can have a dramatic ef-
fect on our economy.

The action taken by the National Labor Relations Board against The Boeing Com-
pany is a good example. While the facts are still in dispute, the outcome of the case
may significantly alter the manner in which employers invest in our economy and
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our workforce. I recognize the case is in the early stages of what will be costly litiga-
tion. But I wonder if anyone seriously doubts the tremendous implications this case
poses to our workforce, and could possibly deny Congress’ responsibility to consider
those implications, ask questions, and determine what is in the best interest of our
workers and their families.

Although this is just one of many cases presented to the NLRB, we must remem-
ber the board does not operate in a vacuum. It is an arm of the federal government,
and its decisions govern virtually every private workplace in the nation. That is tre-
mendous power that comes with a great responsibility to act on behalf of the public
good. I am concerned the board has jettisoned this responsibility over the last two
years in favor of an activist agenda designed to advance the cause of Big Labor over
the rights of every day workers.

The committee has pledged to make job creation and American competitiveness
its leading priorities. We have a job to do and that includes overseeing the various
boards, agencies, and departments within our jurisdiction to ensure they do not un-
dfefrrnine the strength of our workforce. Today’s hearing is an important part of that
effort.

I would like to thank the witnesses again for their participation today, and will
now yield to Mr. Andrews, the senior Democrat member of the subcommittee, for
his opening remarks.

Mr. ANDREWS. Good morning, Mr. Chairman.

Good morning to the witnesses.

And good morning, ladies and gentlemen.

As I think about this hearing, I reflect upon a question that we
should be asking, a question for which I think the answer is well-
settled, and some questions that we shouldn’t be asking.

The question we should be asking is, how can we work together,
as Republicans and Democrats, to address the problem that nearly
15 million Americans are unemployed as we meet here this morn-
ing? How can we come together and find ways to improve our in-
vestment climate, our business climate, our labor climate, so that
we can put Americans back to work? I think the chairman was cor-
rect in saying that that should be the major focus of the committee.
I just regret the fact that it really hasn’t been. Not one jobs bill
has come before this committee since January when the new major-
ity took over.

The second question that I think is a settled question is, when
people in our system have a political dispute, when they disagree
with each other over something, do they have the right to express
themselves as to how they feel about that dispute? I think the an-
swer is unequivocally, yes, they do, under the First Amendment of
our Constitution, that if you hold strongly a political view, you
have the right to express it. You certainly don’t have the right to
stop someone else from expressing their view; you don’t have the
right to defame someone. But you have the right to express your
views.

And some of the testimony we are going to hear this morning,
I think, is actually an excellent example of the First Amendment
at work, that you have one group that feels one way about a dis-
pute and another group that feels another way about a dispute,
and they take their disagreement to the public square and they
make their point, and we settle our differences that way.

So I think that this underlying notion that there is something
unusual about political speech that involves a labor dispute is, in
and of itself, unusual. I think the operating premise of our country
is, people have the right to express themselves, and should express
themselves, politically because it contributes to our dialogue.
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And then there is the third question I don’t think we should be
asking. The chairman said a few minutes ago about the Boeing
case that the facts are still in dispute, I believe was the phrase
that he used. Well, certainly, it is where the facts are in dispute
that really needs to be noted. The facts are in dispute in front of
an administrative law judge that will begin conducting a trial on
June the 14th.

So here is a situation where there is pending litigation before an
administrative law judge, where the general counsel of the NLRB
has made a decision to pursue an argument in that forum, and that
argument is being vigorously defended by the other side in that
forum. In the normal course of action, it would be that the judge
who runs that forum would make a decision and the issue would
run its course. If people disagree with the decision, they could take
it eventually to the Federal court system, and the courts will decide
who is right and who is wrong. And then we would have the oppor-
tunity to decide if we want to, in some way, alter or improve the
law based upon the outcome of that decision.

This is perhaps the most egregious example of putting the legis-
lative cart before the litigation horse. There has been no decision
in the Boeing case. The general counsel has pursued a claim; that
claim will be litigated starting on the 14th of June, and a decision
will be rendered.

What I find the question is that we should not be asking is the
question that, frankly, the chairman of the full committee and the
chairman of the Committee on Oversight have been asking, which
is for the general counsel to turn over his work product, his attor-
ney deliberations, his trial strategy before the 14th of June. I think
this is irregular. I think it is inappropriate. And I think that we
should let the process go the way that it plays out.

So we, Mr. Chairman, would rather this morning be talking
about cooperating in ways that would create jobs, but we are once
again having a hearing where we are rehashing some questions
that I think have been settled and some questions that aren’t ours
to settle.

But, with that in mind, we are glad the witnesses are here, and
we look forward to robust dialogue. And thank you for the hearing.

Chairman ROE. Thank you to the ranking member.

It is now my pleasure to introduce our distinguished panel of wit-
nesses. First, let me turn to my colleague from Indiana, Mr. Rokita,
to introduce our first witness.

Mr. Rokita?

Mr. ROKITA. Thank you, Mr. Chairman.

It is my honor to introduce my friend and a great Hoosier, Mr.
Dave Bego.

Dave is the president and CEO and the founder of Executive
Management Services in Indianapolis. He is an industry leader in
the field of environmental workplace maintenance, which he found-
ed in 1989. EMS prides itself on providing clients a single-source
solution for commercial cleaning, facility services management,
maintenance supply, security, and even landscaping.

By 2006, EMS, Mr. Chairman, had grown to become a national
company with approximately 5,000 employees servicing over 3,000



6

facilities. That same year, the SEIU started a corporate campaign
to organize EMS employees, which only recently concluded.

Given that experience, he has been able to share his story
through his book, “The Devil At My Doorstep,” which, Mr. Chair-
man, he asks me about once a month if I have read it. I read most
of it. But the fact is, Mr. Chairman, I have lived this story with
Dave Bego.

And I thank him for his leadership. Instead of cowering or not
being able to afford the cost of his story, like so many captains of
industry do, he took the offensive and filed what I believe to be
over 30 pieces of litigation, at the administrative and other levels,
to fight back, and he won every case.

Thank you. I yield back.

Chairman ROE. I thank the gentleman.

And welcome, Mr. Bego.

Mr. CHEt Karnas, our next witness, is the founder and president
of Lone Sun Builders, Inc. Lone Sun Builders is a licensed general
contractor located in Albuquerque, New Mexico, specializing in
commercial construction and remodeling. In 2004, the United
Brotherhood of Carpenters initiated a corporate campaign against
Lone Sun Builders, mailing negative letters to his clients and
bannering his work sites.

Welcome.

Ms. CATHERINe Fisk is professor at the University of California
Irvine School of Law. Ms. Fisk is an expert in labor and employ-
ment law. She has authored three books: “Labor and Law in the
Contemporary Workplace,” “Labor Law Stories,” and “The Working
Knowledge: Employee Innovation and the Rise of Corporate Intel-
lectual Property.” Ms. Fisk received her BA from Princeton Univer-
sity, JD from the University of California-Berkeley, and LLM from
the University of Wisconsin.

And welcome to the committee.

Mr. JONATHAn Fritts is partner of Morgan Lewis’ labor and em-
ployment practice. Mr. Fritts’ practice encompasses a broad range
of labor and employment law matters, with a particular emphasis
on labor matters arising under the NLRA and the Railway Labor
Act. He is regional co-chair of the American Bar Association Com-
mittee on Practice and Procedure under the NLRA and an adjunct
professor at Georgetown University Law Center. Mr. Fritts re-
ceived his BA from the University of Virginia and his JD from
Georgetown University Law Center.

Welcome to the committee.

Pursuant to Committee Rule 7(c), all Members will be permitted
to submit written statements to be included in the permanent
hearing record. And, without objection, the hearing record will re-
main open for 14 days to allow such statements and other extra-
neous material referenced during the hearing to be submitted for
the official hearing record.

[The information follows:]

Prepared Statement of Hon. Joe Wilson, a Representative in Congress
From the State of South Carolina

Mr. Chairman, thank you for holding a hearing on corporate campaigns and the
National Labor Relations Board. I would also like to thank Dave Bego, Chet Karnas,
Jonathan Fritts, and Catherine Fisk for coming to speak with us this morning.



7

From the moment the 112th Congress began, one of the main focuses for House
Republicans has been to address job creation and job growth. Earlier this month,
the U.S. Department of Labor announced that the national unemployment rate is
9.0 percent. This means over 13 million Americans are currently unemployed. That
is why I am so concerned with the unemployment situation in our country, specifi-
cally in South Carolina. Recently, my home state has served as the center of a con-
troversial holding involving the executive branch and a large manufacturer that has
created thousands of jobs across the country.

Businesses should have a right to contract where to work in the best interest of
their shareholders and workers. We are now in an age that is unprecedented: the
Boeing complaint is a threat to all right-to-work states, not just South Carolina.

Being a right to work state means employees in those states can choose for them-
selves whether or not to join a union. The NLRB decided to file a complaint against
Boeing on behalf of a union, the International Association of Machinists and Aero-
space Workers District Lodge No. 751. The complaint alleges Boeing “transferred
work” of its 787 Dreamliner assembly line from Washington state to South Carolina.
However, not one single union employee suffered a detriment due to Boeing’s deci-
sion to relocate. I believe this pursuit by the NLRB will be resolved quickly.

I hope this hearing will provide clarity to these issues. I look forward to hearing
what you all have to say on how we can move forward to focus on creating a climate
that promotes job growth and job creation.

I would like to ask a question of Mr. Fritts:

1. In 2009, over 16,000 unfair labor practice charges were filed against employers.
Approximately a third of the charges were found to have merit and only a portion
of those resulted in an unfair labor practice conviction. How many unfair labor prac-
tice complaints have you defended? How many of those complaints were found to
have merit? On average, how much does it cost an employer to defend an unfair
labor practice charge? How can Congress stop frivolous administrative complaints?

Chairman ROE. Now, before I recognize each of you to provide
your testimony, let me briefly explain the lighting system. You will
each have 5 minutes to present your testimony. When you begin,
the light in front of you will turn green. When 1 minute is left, the
light will turn yellow. And when your time has expired, the light
will turn red, at which point I would ask you to wrap up your re-
marks as best you can. And the chair will try to do the same thing.

After everyone has testified, Members will have 5 minutes to ask
questions of the panel.

And now we begin. I would like to recognize the witnesses. I
would like to start with Mr. Bego.

STATEMENT OF DAVID A. BEGO, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, EXECUTIVE MANAGEMENT SERVICES, INC.

Mr. BEGo. Well, thank you, Chairman Roe, distinguished mem-
bers of the committee.

Todd, thank you very much. You stole about the first 1 minute
of my speech.

I thank you for having me here today. I think my story is not
unique across this country. In fact, I think it is buried a lot. And
I think everybody, including the people in this room, need to under-
stand what happens with corporate campaigns.

Before I go on, though, I would like you all to know that I am
not anti-union. Before I started Executive Management Services in
1989, I worked for an agribusiness company out of Fort Wayne, In-
diana, where I ran soybean processing plants and feed mills and
grain elevators for almost 8 years. And I was kind of their turn-
around specialist; I would have to go into plants that were under-
performing and fix them.
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Invariably, what I found was that the processes, machinery, and
everything was not the problem. The problem was, the people
weren’t engaged. And I spent a lot of time working with the people,
getting the management staff working with the people, cleaning up
break rooms and locker rooms, and turning the workforce around.

Now, the key to this: Every one of those plants were union
plants—Teamsters, grain millers, and others. I never had any prob-
lems with the rank-and-file union members. What I am about to
talk about in the corporate campaign is really about big labor. It
is not the rank and file.

As Todd said, I started the company in 1989. It was just myself
and my wife, and we started out with a $30,000 investment in our
savings account. And we progressed through the years, and, from
my management style and perspective, in an entry-level-position
company, which we are, we needed to take care of our employees.
We started out offering health care and other benefits in the mid-
1990s. We continued to grow until, by 2005, at that point we were
about 4,000 people in about 33 States.

And then the devil knocked at my doorstep, in the form of the
Service Employees International Union, the SEIU. I received a let-
ter from them that they wanted to talk to me about the benefits
they could bring. I had a meeting with them, and at the meeting
all the guy would tell me was, “I want you to sign a neutrality
agreement.” And for those of you who don’t know what a neutrality
agreement is—and, by the way, he didn’t have one with him; he
just wanted me to sign it. And I told him, “I have to read it first.”

When he finally gave it to me about a month later, it is the gen-
esis of the Employee Free Choice Act, card check. It has eliminated
secret-ballot elections, has a gag order on the employers, expedites
arbitration and contract negotiation. And one of the most fun-
damentally onerous provisions I have ever seen is you have to give
a list of all your employees and their home addresses. Because it
reverts to card check, that is so they could go and beat on their
doors and intimidate them into signing cards.

And if you don’t think it is true, I invite you to read my book
and the stories that are in it about it, because they did it to some
of my employees anyway. I wrote the book because I was appalled
at the tactics and the ruthlessness that they used against my em-
ployees, my customers, my company, and my family.

You have to understand something about this. Corporate cam-
paigns, for the most part, are not because the employees invited
the unions to come in. And I would guess somewhere in the 90-per-
cent-plus range. It is a business model. What they do is they target
an area like ours, in 2005-2006, it was Indianapolis, Cincinnati,
and Columbus, Ohio, and they also came after us in St. Louis and
Pittsburgh. They look at it and say, “If we can organize this many
janitors, we can make this much money off of it.”

When I finally met with them the last time before the war start-
ed, I said, “Look, why don’t we just have an election?” And they
said, “No, we don’t want to have an election. We want you to sign
the neutrality agreement.” And an employee from the Service Em-
ployees International Union looked at me and he says, “Mr. Bego,
you are not going to see the neutrality agreement, are you?” I said,
“I have no intention of signing it. It is morally wrong. I cannot take
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my employees’ free choice away by eliminating the secret-ballot
elections. If you are going to have an election, fine.” He said, no.
He looked at me and said, “We enjoy conversation, but we embrace
confrontation. We are going to attack you, your employees, and
your customers in the next 90 days.”

That was a 5-year war that we won. And you know something?
Today, our employees enjoy better wages and better benefits. They
don’t pay union dues. And I feel sorry for all my competitors who
gave in and signed, because I will tell you, they are sorry too.

[The statement of Mr. Bego follows:]

Prepared Statement of David A. Bego, President and CEO,
Executive Management Services, Inc.

CHAIRMAN ROE AND DISTINGUISHED MEMBERS OF THE COMMITTEE: My name is
David A. Bego. For the past twenty (20) plus years, I have been the president and
CEO of Executive Management Services, Inc. (hereafter, “EMS”), a janitorial and fa-
cilities maintenance company headquartered in Indianapolis, Indiana, which I
founded in 1989. I appreciate the invitation and the opportunity to speak to you on
a topic on which I have, unfortunately, become quite familiar. From 2005 through
2008, EMS was subjected to a vicious corporate campaign by the Service Employees
International Union, Local 3, based, at the time, in Cleveland, Ohio. While the cam-
paign ultimately failed, it was at a substantial cost, both in the financial sense, and
in terms of reputational and relationship damage. In light of these experiences, I
have become an advocate against forced unionism, against legislation providing po-
litical favor to labor unions, and against the current labor board’s agenda to em-
power Big Labor.

Introduction

I began EMS as a young entrepreneur with $30,000 and a dream of running a
first-class company. Through hard work and good luck, EMS fulfilled my dream.
EMS now has approximately 4,000 employees, maintains branch operations in twen-
ty-two states, and services companies in thirty-eight states, as far east as New Jer-
sey, and as far west as Utah. The EMS business model is to contract with compa-
nies for the provision of janitorial and maintenance services, to place our employees
into customer facilities to provide such service, and to provide first class service
through superior training and the proper tools and equipment. Unlike many of our
competitors, our benefit is not necessarily reflected in the pricing. We do not cut cor-
ners to provide price advantages. Rather our edge is in our people, in the quality
of our services, and in our ability to meet almost any customer need.

Our company is unique in that, in addition to standard office cleaning, we also
provide such services in industrial and other environments with unique needs. We
provide our services in steel mills, in processing plants, in laboratories and medical
offices, and in educational settings, in addition to the standard commercial office en-
vironment.

We are on the forefront of the “green” movement. EMS is one of only two compa-
nies headquartered in the state of Indiana to obtain the GS-42 certification for
green cleaning from “Green Seal,” a non-profit organization devoted to setting envi-
ronmental standards for cleaning, and promoting the use of environmentally respon-
sible products, as well as providing education and training on environmentally
friendly cleaning services and products. Such certification assures its customers that
EMS is on the forefront of providing healthy and environmentally friendly services.

I am not a person who is anti-union by nature. Nor am I one who believes that
labor unions have necessarily exhausted their usefulness. Prior to my founding of
EMS, I was employed by Central Soya as a supervisor in an experimental feed mill.
As supervisor, I often supervised union employees. My perspective was that it did
not matter whether the employees were union or not. To operate the mill effectively,
the employees needed a clean and safe working environment, they needed to be
treated fairly, and they needed to have the belief that management respected them.
This philosophy served me well, as I was recognized as an individual with a unique
ability to turn around problem mills and make them highly productive. In retro-
spect, perhaps this “ability” was not unique at all, rather just a philosophical belief
in abiding by the “Golden Rule.” Such treatment should be applied to all employees,
union or not. For purposes of full disclosure, I believe that there are situations, par-
ticularly where employees are in work environments, which involve substantial
threats to their safety or health, that labor unions fulfill a great need to maximize
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worker safety. However, the existence of a union alone does not necessarily make
one position better than an equivalent position without union representation.

Unfortunately, events that have transpired over the past five to six years have
made me aware of the efforts of certain labor unions attempt to impose forced un-
ionism. This is an effort by labor unions, not to organize employees based on em-
ployee needs, but rather to organize companies, or at a minimum, subdivisions of
a company, for the purpose of increasing membership and, ultimately, the union’s
political power. While the union rhetoric remains that they are acting for the benefit
of the employee, their actions clearly indicate they are not. To be perfectly clear—
this practice of forced unionism is one to which I am very much opposed.

Forced Unionism and the Push for EFCA

A labor union’s attempt at forced unionism is based on a business model. This
model includes identification of a geographic area, identification of the potential
business targets in that geographic area, and analysis of the total number of poten-
tial “members” which the union may acquire. It is simple statistical analysis. In
many, if not most, cases there is no attempt by any employee of the companies tar-
geted to reach out to the labor union for assistance.

Once the labor union has identified the scope of its target, its representatives then
reach out to the companies to be impacted. The representative approaches a key ex-
ecutive of the employer in a relatively friendly matter, requesting a meeting. When
they are granted this meeting, the labor union representative informs the company
that it intends to unionize the workforce and that it wishes for the company to sign
a “Neutrality Agreement” in which the company will agree to remain “neutral.”!
The union’s definition of “neutrality” however, is surprisingly one-sided. Per the
terms of the the agreement, the company is required to (1) produce the names of
all of it’s employees and their contract information, (2) agree not to say anything
negative about the union or otherwise interfere with their attempts to organize the
company’s employees, and (3) agree to accept the union as the representative of the
company if they produce authorization cards? for more than fifty percent (50%) of
the class of employees. This automatic recognition would be in lieu of the holding
of a secret ballot election by the National Labor Relations Board, the federal agency
charged with the oversight of labor matters and the administration of such rep-
resentation elections. The system proposed in the neutrality agreement is very much
like the “card check” legislation that has been proposed under the misnomer of the
“Employee Free Choice Act,” which has been before Congress on multiple occasions
over the past several years, and which its proponents have been unable to pass.

If the company refuses to sign the neutrality agreement, or if it otherwise takes
action which the union finds, in its own definition, not to be “neutral,” the union
begins to target the company through a variety of means, including smear cam-
paigns, deceptive representations, filing of frivolous charges with government agen-
cies, the targeting of the company’s employees and customers, and other actions ul-
timately designed to force the company to capitulate to the union’s demands.

It does not make one bit of difference to the union who the company is, how well
they treat their employees, how much better they pay their employees, or what ben-
efits they provide. In short, the unions utilizing the forced unionization drives, ARE
NOT, in any way, concerned with the best interests of the employees, and they are
not motivated, by the “injustices” they allege to have been committed by the com-
pany.

The SEIU at My Doorstep

Prior to 2005, I would not have believed such a scenario to actually exist. In that
year, however, the SEIU came to my doorstep. It began with calls in December of
2005, and finally an arranged meeting with SEIU contract administrator Dennis
Dingow in April 2006. Mr. Dingow provided the altruistic sales pitch of the SEIU—
that they were interested in improving working hours and working conditions for
janitors around the country. I pressed Mr. Dingow for details on the proposal he
was setting forth. He was not forthcoming, but rather surprisingly evasive. I also
asked for information as to which of our accounts the request for the union’s rep-
resentation had come from. Mr. Dingow did not have an answer. To date, I have
received no information which leads me to believe that any of our employees took

1The Neutrality Agreement presented to Executive Management Services by the SEIU Local
3 for signature is enclosed as Attachment 1. EMS has obtained copies of other Neutrality Agree-
ments entered into by the SEIU, and all are in substantially the same format as Attachment

1.
2The Union Authorization Card utilized by the SEIU local 3 is enclosed as Attachment 2.
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steps to affirmatively request the SEIU’s assistance due to any work condition, wage
or benefit, or other condition of employment.

I indicated to Mr. Dingow that he needed to provide me details of what the SEIU
intended. He responded that they intended to organize all of the janitors in the Indi-
anapolis area, and this included those employed by Executive Management Services,
Inc. It was the desire of the SEIU that EMS be “neutral” in the process. I responded
that I believed that EMS would be. Mr. Dingow indicated that by “neutral,” he
meant that they wanted EMS to sign a neutrality agreement.

As I researched the issue more carefully, spoke with advisors, and generally be-
came more educated on the issue, it became clear to me that I simply could not
agree to that which the SEIU was asking. First, I was not willing to give my em-
ployees confidential contact information to the SEIU. I was not sure if I could le-
gally do so, and more importantly, I felt that the employees would be angered by
the company divulging such information. I also feared that the union might abuse
such information by contacting employees at inappropriate times, bothering those
who may be uninterested through repeat contact, or placing undue pressure on the
employee to commit to its cause.

Second, it seemed clear to me that if the employees wanted to have a union, they
could choose to do so through a secret ballot election, in much the same manner
as traditional elections are conducted. In this manner, their votes would remain pri-
vate and, more importantly, there wouldn’t be a concern as to whether the employ-
ees were being improperly persuaded or bothered. The system of “card check,” on
the other hand, seemed to me to be both public and fraught with danger. Would
organizers share the identities of employees who had abstained with those who had
signed the cards? How would I know if organizers were harassing my employees?
Would organizers attempt to meet them at their homes? While the rhetoric of the
union is that they don’t commit any undue influence, only in an election atmosphere
are there proper safeguards to ensure that such influence is not exerted. In short,
in my attempt to do that which was in the best interest of the employee, I simply
could not see how it would be to their benefit to risk subjecting them to undue pres-
sure, and to unilaterally sacrifice their right to vote on whether to be represented
by this labor union.

There were additional conversations and meetings with Mr. Dingow. Ultimately,
however, he recognized that I was not going to sign the Neutrality Agreement. I
stated such, but also told Mr. Dingow on several occasions I was amenable to the
SEIU petitioning for an election and would live with the results. It was at this mo-
ment that the relationship truly turned adversarial for the first time. Mr. Dingow
stated to me, “Mr. Bego, we enjoy conversation but embrace confrontation. If you
do not execute this Neutrality Agreement, we will begin to target you, your employ-
ees and your customers.” Needless to say, Mr. Dingow’s threat did not work. EMS
did not capitulate, and a four-year, million-dollar battle ensued between EMS and
SEIU ensued.

On advice of our counsel, we instructed our managers to keep detailed records of
the activities any organizing activity which occurred. We provided extensive training
and instruction to our managers and supervisors on compliance with the National
Labor Relations Act. Our various accounts were in close communication with our
human resources department, and they, in turn, were in close communication with
the executive staff and our legal advisors. What developed out of these efforts was
a detailed record of the SEIU’s corporate campaign against EMS. In addition to the
noisy rallies and constant handbilling which typically occasion these campaigns, the
actions of the SEIU included:

e From January 2007 to May 2008, the SEIU, not the employees of EMS, filed
thirty-six unfair labor charges against EMS with the National Labor Relations
Board. Approximately twenty-four of these were dismissed or voluntary withdrawn
as having no merit. The remainder was resolved pursuant to a settlement agree-
ment entered into between EMS and the SEIU (discussed further below).

e The SEIU assisted in the filing of three complaints with the Occupational Safe-
ty and Health Administration (or the state equivalent agencies). Two of these com-
plaints alleged acts against EMS in facilities in which we were not present. The
third made allegations that EMS required its employees to dispose of human body
parts from biological labs. This, of course, made our customer very worried and gen-
erated a phone call from the appropriate governmental agency. However, we were
able to quickly resolve and dismiss the concern.

e The SEIU paid religious leaders to support its cause, including distributing let-
ters against EMS, holding rallies, and staging sit-ins and hunger strikes. At one
point, this group of religious leaders requested that I meet with them. I did so, and
found their motivations to be based on lack of knowledge and misinformation pro-
vided by the union. For example, this group believed that the wages and benefits
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provided by EMS to its employees were inferior to those, which had been secured
by the SEIU to other accounts in the geographic area and in similar areas. Union
contracts that have been obtained by EMS have proven this not to be the case.

e Over a dozen members of the SEIU trespassed into one of the largest buildings
in downtown Indianapolis, and one of the largest accounts of EMS, and caused to
be released hundreds of purple balloons into the building’s five-story atrium.3

e The SEIU staged a lemonade stand on a public street at which they provided
free lemonade to passer-bys if these persons would call the CEO of a customer of
EMS and request that they cease business with EMS and find a “responsible” con-
tractor. The SEIU even supplied the cell phone from which these calls were made.

e The SEIU accessed the roof of the Western Southern Insurance corporate head-
quarters in Cincinnati, Ohio and hung a massive multi-story banner.4

e The SEIU filed frivolous charges with the NLRB, and then distributed fliers in-
dicating that EMS was under investigation by the “federal government” for “unfair
labor practices,” including the harassment and intimidation of its employees.

o Distributed fliers making unsubstantiated allegations of civil rights violations.?

e The SEIU utilized religious organizations to interfere with the international
business affairs of a customer of EMS, in an effort to pressure the customer cease
business with EMS. This included paying for a disgruntled employee of EMS to be
flown to London to embarrass the customer at an economic conference.

e On Halloween night in 2007, the SEIU had children trick or treat in my resi-
dential neighborhood. The children were instructed to hand out fliers at each house
they went to for candy. These flyers claimed that buildings cleaned by EMS were
“Houses of Horror” where employees were abused and mistreated every night.6
Meanwhile, union organizers were in cars driving the streets of my neighborhood!

e Organizers continually harassed our employees trying to coerce them into sign-
ing union cards.

o The SEIU Infiltrated local governments to obtain favorable decisions for the
SEIU, and used politicians in an attempt to have EMS contracts canceled in favor
of responsible contractors, a euphemism for union contractors.

The details of the campaign are more fully set forth in my book, The Devil at My
Doorstep.” The examples above are but a small sampling of the hundreds of tactics
we were forced to endure. By these examples, however, it is my hope to demonstrate
the manner in which the SEIU utilized government agencies and the media in gen-
eral to accomplish their own objectives. This campaign against EMS was a prime
example of their utilization of the strategy of a “death by a thousand cuts.”

It is important to understand that, throughout this process, I consistently commu-
nicated to the SEIU that EMS was happy to participate in an election. In June
2007, I even took out an advertisement in the Indianapolis Star calling on the SEIU
to either “Fish or Cut Bait.”® I did not want to continue through this campaign,
and hoped that through the court of public opinion I could place pressure on them
to agree to an election, in which I was confident the employees would choose not
to go with the SEIU as their bargaining representative. This did not work, as the
SEIU simply did not have any interest whatsoever in an employee election.

On September 25, 2007, EMS was notified by a representative of the SEIU that
seven of EMS’s workers several of which we believed to be union salts were going
on strike—a first in the nearly twenty year history of EMS. Eventually a total of
ten workers (out of approximately 350 in the Indianapolis area) went on strike, rep-
resenting approximately three percent (3%) of our Indianapolis workforce. The no-
tice indicated that the strike was due to unfair labor practices. We knew based on
the activities of the union to date, that this was not true.

The Involvement of the NLRB

In May 2008, following nearly two (2) years of picketing, harassment, wrongful
accusations, and defamatory language, I agreed to enter into a settlement agree-
ment with the SEIU with an intent and hope of ending the entire campaign. Both
EMS and the SEIU had filed unfair labor practices charges with the NLRB against

3 Attachment 3 consists of a photograph taken during the event of the SEIU’s balloon release
in the atrium of a building in downtown Indianapolis.

4 Attachment 4 is a photograph of the banner hung from the rooftop of the corporate head-
quarters of Western Southern Insurance. “Justice for Janitors” is a reference to a campaign in
which the SEIU, including SEIU Local 3, was involved.

5A copy of one of the flyers alleging “civil rights abuses” is attached as Attachment 5.

6See Attachment 6.

7For more information on the book The Devil at My Doorstep, visit Atip://
www.thedevilatmydoorstep.com.

8The newspaper advertisement inviting the SEIU to engage in a secret ballot election is in-
cluded as Attachment 7.
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the other. By entering this agreement, the SEIU was agreeing to no longer picket
or threaten to picket EMS in Central Indiana. EMS was required only to abide by
the provisions of the National Labor Relations Act, which I believe had been done
any way. In my mind, there was little reason not to enter this agreement. By the
Agreement, there was no finding that EMS had engaged in any wrongdoing, and
no admission by EMS as to such. Had either of these elements been a requirement
of settlement, I almost certainly would not have agreed to execute the document.
Entering the Settlement Agreement was simply an attempt to put the events of the
corporate campaign behind me.

Shortly after execution of the Settlement Agreement, however, I was notified by
the union that eight (8) workers that had gone on strike were demanding reinstate-
ment. Upon consultation with my attorneys, I refused. From the start, it was clear
that the worker’s strike was a recognitional strike with economic motivations. The
signs that were carried in the course of the picketing, and the handbills which were
distributed, consistently made reference to “worker wages,” “health care,” “worker
benefits,” and “working conditions,” or they made generally reference to EMS not
being a “responsible” company. It was rare when a handbill referenced an unfair
labor practice. The strike simply did not have a “unfair labor practice” component
to it.

Upon receiving notice of EMS’ refusal to reinstate the employees, the union again
filed multiple unfair labor practice charges against EMS. We were comfortable that
the NLRB would rule in our favor on the issue. The settlement agreement itself
identified that the SEIU had engaged in illegal recognitional picketing when it had
not filed a petition with the board to be recognized as the bargaining representative
of the employees, and had set forth the union’s agreement not to engage in any fur-
ther picketing of Executive Management Services in Central Indiana or engage in
secondary boycotting against EMS where the purpose was to force EMS to recognize
bargain with the SEIU.

To our shock, the NLRB, an agency whose mission statement clearly states it is
bound to protect the secret ballot election and administer the NLRA act fairly with-
out prejudice to employees, employers and unions, agreed with the SEIU and the
General Counsel filed charges against EMS for refusing to reinstate the employees
in retaliation for their support of the union. It was the position of the NLRB that
EMS had engaged in unfair labor practices, and that this—at least in part—moti-
vated the employees to engage in a strike, and that because the strike was an unfair
labor practice strike, the employees had the right to reinstatement.

The position was absolutely preposterous. The SEIU had concocted an elaborate
scheme involving the filing of a frivolous charges by organizers, not EMS employees,
to convey the illusion of a multitude of “unfair labor practices” to support the notion
that the strike was motivated by the unfair labor practices. Despite this, the NLRB,
in the settlement agreement, had required the SEIU to no longer engage in illegal
recognitional picketing and refrain from secondary boycotting. The NLRB was now
reversing course and stating to EMS that it believed the picketing to have been mo-
tivated by unfair labor practices.

I can only believe that the position taken by the NLRB was either motivated by
bias by the General Counsel’s office in favor of the local union, or was the result
of gross incompetence. In reviewing the numerous handbills and picket sign, there
can be no doubt that the strike was an attempt for recognition by the union, and
was economically motivated. The record from the hearing also shows that some of
the striking employees produced affidavits indicating that no unfair labor practices
had been committed. Nevertheless, the NLRB utilized their testimony in an effort
to prove the unfair labor practices, despite their previous affidavits.

Further, it was absolutely clear in speaking with the employees, that the strike
was completely motivated by economics. The employees appeared to have been
coached in to discuss unfair labor practices in their testimony. They made reference
to “UPLs” and “unfair practice labors,” as if to indicate that they knew they were
to say something to this effect, but not fully understanding what it meant. In the
decision rendered by Administrative Law Judge Arthur Amchan, he wrote, “* * *
at many points it is clear to me that the testimony of General Counsel’s witnesses
is contrived and very likely to be untruthful.”® Executive Management Services, and
Service Employees International Union, Local 3 and Service Employees Inter-

9The link for Judge Amchan’s decision may be found at Attachment 8. 30459, 25-CA-30485,
25-CA-30486, 25-CA-30487, 25-CA-30489, 25-CA-30553, 25-CA-30537, 25-CA-30690, 25-CA-
30692, 25-CA-30693, 25-CA-30694, 25-CA-30695, 25-CA-30697, 25-CA-30698 (2009) at page 5.
Further, Amchan wrote, “[the] record indicates at least several instance of outright fabrication.”
Id.
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national Union, Local 1, Cases 25-CA-30221, 25-CA-30223, 25-CA-30226, 25-CA-
30266, 25-CA-30328, 25-CA-30392, 25-CA-

When Judge Amchan rendered his decision in favor of EMS, it was my belief that
the ordeal was finally finished. Once again, I was to be surprised. Despite the over-
whelming evidence to the contrary, and the convoluted and clearly false testimony
of the NLRB’s witnesses, the General Counsel of the NLRB appealed Judge
Amchan’s decision to the five-member NLRB in Washington. In June, 2010, Chair-
person Liebman, along with members Schumber and Pierce, issued a decision in
favor of EMS finding that the strike was not, in any way, motivated by unfair labor
practices, and was instead only a strike motivated by a desire to force the company
to recognize the SEIU as the bargaining representative of the employees.10

Current Actions of the NLRB

As an individual who has witnessed first-hand the unsavory tactics employed by
some labor unions in their corporate campaigns to force unionization on companies
and their employees, I am troubled by the direction of the current labor board, their
current path of implementing the agenda of big labor, and their unapologetic actions
in contravention of the will of Congress. Over the past five to six years, Congress
has failed to generate the support necessary to pass the disastrous Employee Free
Choice Act (“EFCA”). The goal of EFCA was to provide labor unions the tools to by-
pass the secret ballot process to increase its struggling membership. The current
labor board is accomplishing this goal through its rulemaking, overruling of case
law precedent, and though the General Counsel’s issuance of enforcement directives
to the NLRB field offices. Much of the action that has been taken is designed to
provide labor unions with greater ability to pressure employers and their employees
to execute neutrality agreements and check cards without consequence. The NLRB
has recently issued rulings expanding their rights without running afoul of rules on
bannering, secondary boycotting, and even the making of verbal threats. These ac-
tions are all designed to increase the labor union’s ability to utilize the card check
process, rather than the traditional secret ballot.

The question of why Congress left an exception to the secret ballot election open
in the NLRA when it passed the Taft-Hartley amendment in 1947 should be consid-
ered. Was it to provide labor unions with an opportunity to run smear campaigns
against employers in the form of corporate campaigns? Or was it, as the language
suggests, simply an avenue left available to unions and employers that decided to
work conjunctively for the employees? If it was the later, have we been faced with
years of erroneous case law which has led us to where we are today?

Of further concern are the various memorandums issued by the interim General
Counsel, wherein he has sought to broaden the fines and penalties that are assessed
in situations involving violations of the National Labor Relations Act. While these
policies appear neutral on their face, they are in fact a sword to be used by big labor
in its corporate campaign arsenal when organizing employers. As was seen in the
case of EMS, the labor union never hesitated to use the process of filing unfair labor
practice charges in an effort to exert pressure to make EMS capitulate with its de-
mands. Despite the fact that the union was unsuccessful on all of its charges, there
was no mechanism to deter such behavior. To date, there exist no penalties against
either unions or employers for filing frivolous claims with the NLRB or any other
administrative agency. Until such laws are enacted, it should be expected that the
labor unions will continue to use all weapons in its arsenal, as it is in their business
model to do so.

Finally, I fine it unfortunate that Congress has continued to allow the National
Labor Relations Act to function as a biased and politically motivated piece of legisla-
tion. The Act is a creature of the legislature. Rather than drafting the legislation
in such a manner as to control the process, thereby removing politics from the equa-
tion, Congress has left the NLRB with a tremendous amount of authority to dictate
the outcome of labor matters. It should, therefore, be expected that without imple-
mentation of the proper safeguards and controls, this trend shall continue. So long
as politicians receive benefits from their friends in big labor, the NLRB can never
be independent and free from political influence, and its integrity shall always be
compromised.

Thank you again for the opportunity to present this information to you today. I
am happy to provide the Subcommittee with additional information that it may
deem to necessary or helpful, and to answer any questions from the members.

10The link to the NLRB’s decision is found in Attachment 9.
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ATTACHMENT 1

FILE 4,204 0845 '08 10:25 1B B - becE b S

NEETRALITY AGREEMENT
ETWEEN )
ANDSERVICE EMPLOYRES INTERNATIONAL UNION

Servine Empleyees International Unlon, Lesal 3 (Union™), and
(“Bnployer') herzby onter info this neutmality sgreement (Agreement”) to .

estiblizh & recognilion procedurs for all of Employur's nop-spervisory jenitordal sorvice
employess employsd lo commaeraisl offivs bufldings and offiee purks of over 75,000

suare foat in Mavion County and Hamilton Covaty, Todiane. For the purposes of this .
agraement, an offies park includes any set of sontiz baiidings owned or dby -
the same-person orentity regartloss of whether the buildings are covered by w single
.gleaning conract or cleaned by a single confracior. :

Far of thiz A It ial offics boilding” ghall inchude any <
sommorcial o government bujlding in which 60% or mors of the overall buildlng floor S
space {axpluding parking area) ié doveted to offias space. The parties aeknowledgs that St

“affios spuce” includes sofnmaon areas such a3 fobbios, restrooms and hallwarys adjacent : !3.1.,[ <
o offices. “Cemmersial office building” shall not include haalth carg, warehouss, Yight 7 s
et 1on P e

¥l of facilities,

For purposes of this Agreauen, “non-spervisory janitorial servica employees™
{hersinafter “Employess") shall not include any supsrvisor employed by Employer,

Eeployer (and its supervisors) will aot take any acticn or yaks oy statesent that
will directiy or indivectly state wny-oppaaition by Buployer to the sclection by s
layoes af a colleath agEnt, or i of spposition to Unionasa -
bargaining agsnt, & described tn Bxhibi A, Unlon atoess o Bmployer's Employees shell
bo Himited 16 the aocess provided in Bxhibit A and shall not includs the interiorof any
building serviced by Bmpleyer.

Employzr and Union agrée and asknowledgs that the National Labor Relations,
Act proteuts the rights of Binployees i join laber arganizations, to baxgaln calleatively
throngh 19p ives of their own choosing, snd to sizags in other concerted activities
for (be purposc of sollective bargaining o ofbes pitugl 2ld oy proisction. The Pasies
further agree and acknowladpe thes the Nations! Labor Relations Act prohibite any foon
of diserimination, discipime or poersion for sngaging in union activities or for choosing
nat 10 eagage in upion astivities,

Tmmedistely follawing the ion of this , Emp! ahall sign and
ke svailable to all of iis supervisory and non-supervizory employess employed within
the scope of thiz azresment and Unior executed copics of ths latter atteched harsto as
Exhilsit A on corpany letarhend, 2ssuring Bmpl of Bmployer's nautrality in the
atter of their union organizing.
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L FILE bhs.394 0B/05 '06 11126 ID: FRK:

diate] ing the exeontion of this 4 Uniem shall.sign o
deliver to the addr desi d by Broployer the leiter steched hersio as Bxhibit B
o Unfon lattechead, assuring the that Usion deemns Bmploger i bea
tesponsible contrectar.

Upou Union’s requedt, Binp loy«:r shall. pmdde within fve (5} buzinzew-daya 8 lia
of (he pames und ad of all Bmph gabjent tohis .
Agrasoent. Such request must b limited 1a Rap igned w work

within-the peographis scope of ibis Agresmém. Employer shall update the Jist wpon
reasonable requost from Unlar, but e sooner thanzn (10) business-days Ballowing
wrovision of the provious tist.

Ones Union claims malority states ot 2 conmereial office huliding or group of
commercial offiee brildings, in Maron County and Hamilon Connty, it shall provide
wiitizn notice of such ciajm 1o Employer arthe address deafy d befow for purposes of
notiee, Entployer and Undon will meet within ton (10} days of Bmployer's receipt of sush
werithen notice at 2 mutually agreeabls daie, e and Tocation. Union will then present
Bnployer with signed suthorization cards orz pedtion memoriatizing individnal
Employsos' dsire o be represented by Union for purpases of collsstive bargaining..
Employer ehail net unransanably olject o the validity of any sathorization card. The
card ohsck shall he adrainistersd by & neutral thivd party, to be seluated byt mtral
agroomant of the partics and who shall prmd«: eves the card chack meeuns\ 23 exprossed
in Bxhibit O, Both the Union and Erployer may & o 2o be
presa during the card check pmcm .

Empleyer will not file 2 pefition mﬁx the Netlonal Labor Relatiens Boasd for. an,
clestion n connection with any dessand for mr,ng'imon by Umﬂn during he term of thia

Agrsomant, By onteting inso this Agr fedgos thay it %ﬂs,a welved
any Hpht that it may have daring e tertn of s A [ERHERY
petition.in respanse to sny dewand for o ‘3y Uniom pu to this Ag

Quze Unlon can demonstrats thaf abJeast 60% of the eorbined square footage of
commercial offics bulldings and dffine parks {as defined sbovs) over 75,000 aqnare feet
in Marfon County and Hamilion Caunty is serviced By contrastors who have recognipad
Union a3 the sxchusive basgaining agent of their smployees, Broployer agrees o - .
sommence hargaining for a vaster colisetive bargalning agreemant for Marion County -
end Hamilton County. Bmployss will be under 2o obligation whatsoever to bargain with -
Uninn prior to, Urdon's demonstration of this 60% threshold and Unlon supressty waives
Bruployer's duty to bargain prior o the Union's demanstration of this 60% thrashold, '
Priot to claiming that the B0% threshald has heen mg, Union shall deliver lo Bavployer a
Tist of the buiklings (ineleding addrsases) it deems to be included within Mo scope of this
Ag [EN inl affion buildings and office parks of over 79,000 squeye foet -
in Magion County and Hamilton County), Prier fo Unlon’s demonstration that the 60%
theushald hag been wet, Employer and Union shall atiempl o mubeally ageee to the Yl of
buildings incladed within the scope of this Agresment If no agremment san he reached,
the partiss will submit the issue to arbitrarion pursuant to this Agresmont,
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On the date of tion of this &gn - avdoontinuing forthe duration of
this Agroement, Unton shalt list-Brployer owany st of approved contractors (including
any st of “reapansible contraciors” or similar Tists) distribusted to building owners,
building managers, buiiding tenunts, any medis solrces, of any other organization dr

- individeals, Contractors shall be Hstad In the ondar-aftheirshars ofthe markst defined “n
thig Agresment. . Co

Forthe duration of this Agroement, Unier shall aot enjage i dny form of
jon targeting Bag at any-of Emploger's work Iocations in the geographic
acope of this agreasnent. Terthe evtent Usion intendi to-demonsteate at a logation
serviced by Bmployer targeting an-ontily other thaw Emplayer, Usiion shall provide notics
1 Braployer ot feest seven {7) calendars days prior torgach demonstration, For purposes

of this Agreément, *demansteation” shall faclude apy form of handbilling, picketing
parralling, public or private spessh, or any other activity identifying, either direetly or
indirocity, Bmployér. “Demonstration” shali-alse insluds malntenance of any Internet
wobsits tarzeting Bmplayar, its cusiomers, or tnasds of bulidings serviosd by BEmplover.
This prohibition on demonsirations shafl ut apply 18 any demonsiration trgating -
Empleyer's castomen of enants acouning outside of the geogriphic scope of this
Agreement and will be considersd fnéffeetve on a dats 60 ezlonder days aftor the frst

hargalning session belween Union and Braployer sesnliing (om the t ining tigger

deserivad above, .
_ The partizs agres thel any disputes regarding the inter ion ar appli of

this Agr shailbe submitted § Sited ashitration befors i impariial arbitrator.

P
Should Bmplever and ndon be unable teragree upen an fmpartial arbitrator, an arbitratar
shall ho selectad pacsuant to fhe Amesican Arbitation Asseelation’s niles for expedite
arbitratian-upon the written squest of Brmploger or Unien. A finding or award Iryi the
arbitrator shall be final snd binding wpon tie pardes. All foes and costa aszooiated With
the asbitration sall be.shaved equaliy by tha parties, however caoh puriy shall bear its
s atormeys’ fess, This chall b cied 43 BN L ander Sadtion
301 of the Mationad Labor Relations Act,

Any notice required-under this Aaremgm shell he sent 1o the following
designated addresses of the particn: .

Service Employues Inwsraational
Union, Lotal 3

1 M, Meridiag, Suits 1610
Tndianapolis, Y 46204

This Agresment shall he cffzetive on the duto of somplete gxscution and shail
continue in stizet for 2 periad of three yoars, or until collestive bargaining nepolistions
commenss betwaan Union snd Bmployey, whichever evcors carlier,
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This s greement shall bebinding, within the geographis scope of fils & 5
npon the purties, their suocessers and wssigns, andany entity inwhich Brgployer ar it
parent has a cantrolling Tatorest. . .
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ATTACHMENT 2

UNION AUTHORIZAT N CARD

T hereby authorize the Servica Enployess Ineranioncl Union Local 3 to

o us my sole hargaining represemsastve,

O —

Know Your Rigl. i

Vo Bave s Tegal right 0 foen Unboe
e o fnstedation, ThctoBoving
activitica by porr emplayer o epe.

 Theesteaing swpiogeca f hey I ar
3 Urdon

Addeess HomePhow oo ey

City Sute __ Zip Coli/Pager

Buleling Fenployer

Siguatare Date P 1
regeting Usian ueriia
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ATTACHMENT 3
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ATTACHMENT 4
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ATTACHMENT 5

&y

WHAT HAPPENS AT MARFET TOWER AFTRR
TENANTS LEAVE FOR THE DAT?

Wy mTouEDATION.

‘ FIRING OF UN1DH S0P ORTERS
WORHER BXPLOTTATION
CTVI1. RIDHTS ABUSES
THRRATINTD PHYAICAL
VIDIZRCE
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ATTACHMENT 6

1PE Headguartes

oW Akt Unsuspecting citizens en-
ter these building at day, unaware that at night
their building become a house of horrors for the
EMS janitors who clean their offices.

. EMS Labor Law Violations include:
EMS Janitor who Threatening, Retaliating, and Firing
works with blood & dan- |Workers for standing up for their
gerous chemicals at the |rights.

ROCHE Labs report
never having mandatory
HPV vaccines, protective
clothing and only had a
training on safety After
he complained to OSHA,

“When you earn $312 every two weeks, its
not enough but you still rely on your
salary to provide for your family. Then
company threatens you for speaking out
and fires your co-workers for speaking
out.-Shaneka Brown EMS Janitor

Fyery night 15 SCARY  For o EMS danttor

Dispute with EdS and no other employer, Janltors are on strike for anfair labpr practices

£8 T4 ALIHNDBE AL NG RTEINLED Cyipl  (BBR/TE/BY
RN RELHLD RO O
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%’*Market Tower
[ £ profhifen !gdy Buildings
forEMS face un%a, orking
<,"i*rr:li‘ti"izss bn@ken e%Néar; fng
uipment, and Mahagemerit acts of
ihbm“idatrun and : 0
w«standmg up for their

EMS Labor Lat Violations " mc{ude

Threatenitig, Retaliating, and Firing rights.
Workers for standing up for their .
rights. atpten An EMS Janitor who

works with blood &
“When you carn $312 every two weeks, its ~ dangerous chemicals at the

not enough but you stili rely on your RO(}HE Labs report never

salary to provide for your ffmﬁ!y Then havn}grmaﬁdatory HPB

the company threatens you for speaking vaccines, protective

out and fires your co-workers for speaking ~ ©l0thing and only had a

out.~Shaneka Brown BEMS Janitor training on safety After he
compiained to OSHA.

Bvery night is SCARY 40 a U5 demitor

Dispute with EMS and oo other emplover. Sasitors are on sirke for votair lubspe practices

E-T70
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ATTACHMENT 7

Al ADVERT

Dear SEIU, Please “Fish or Cut Bait!”

For several months aow EMS Ine, a local commercial
cleaning firm. has been under.an undeserved and refentess attack
by she Serviee Emyployess Intecsarional Unien {the "SEIUY, 3

of the building seccking thé building owner for vsing EMS 0
clean the facility; congregaring vurside of EMS-cleaned buildings
and disrupting decess w the buildings with ph 5, basnens, and

mubi-million dolldr Iaber union headquartered in Washi
D.C % bas heer actacked for refusing wo give ap fis
employers ights in Indianapolis and Clacinaai ro vote in a secrer
ballor ehecs hether they wane to be represenied by the
unicn of vos, This election would be condudred by the National
Labai Relesions Board (the “NLRB™), a federal agency that
has guaranteed this right m workers in dhis grear country for

sron

E

ag 0

aver OF) years.

EMS' janiters are among the highest compensated
in each of ity muskets. They have also been orawd fauly and
IMS with respect to bénefiss and other rerms and
condicions of employment,  Monetheless, the SEIU wants these
Janitors 1o becsie virgg iewmbess of the €0 SUPPOTT
the SEIUs own business and political

generoasly by

imteresis,

o When o dircer appesl o EMS emplayees wax not sureess-
£, the SEIU enlisted 2 group of “Concerned Clergy” (supporced
by the SEIUY and union “alis™ (persons hired by e
union o sevredy seeure jols with EMS and atenypt o discopt i
aperstions) o persnade EMS' cusstomers and the gencral public
shar EMS does not trear ity employess Birly. The unfon’s smeds
campaign, so-called “lustice fo irors,” is aimed primarily at
the building owners and property mansgers who wiilice EMS

ince El

handbillss and writing deriers to the cwners, managers, 2nd renants
of EMS-servicud buildings Filled wich lies and misrepresensations
shout how EMS trears its employees. In Fact, the union is car-
serly under investigation by the NLRB in Indianapolis and
Cincinmatk for shese stunts,

Sadly, the only people whe seem 1o be left oue of the union’s

effores are the very employees the SEIU seekis 't represens. Well,
SEI, it dime o either “fish or cut bake” EMS, jis emplayess
ind eustomers, and the general public are sl fed up wish your
shenanigans. EMS is very willing to fet ity eomployees vote in
 seeret. ballot election conducied by the federal government
o decide whether they want to be merobers of your union or
aot. IF vou have the emplopee-signed cards and the conrage of
your convicsions, please pecition the NLRB For an election. "W
will net protest or challenge your pesition; in fact, we have
encouraged you 16 seek an election dince your first contact
with EMS. |If our employess vore your way, your will have what
you say you want.” I sur emplovees vore against you, plesse rke
your aeganizing effory w another city or group of smployees whe
desire whar you are selling,

EMS, which has been a responsible meraber of the Indiana
corporate community for over T8 years, bas always treated irs

services. Bevause the nsion cannot MS empl

that a wndon and ity dues, fees, fines, and assessments are in
their besr interests, vhe SEIU has p { EMS cost w
stop doing business with the Company. The union has resoreed

o sich chidishy wact
]

us relensing bunidreds of beliumeGlted bal-
loons tn g office ligh rise; unlawfully
of & dewentoden building and unfuding a buge fag over the side

wccessing the wol

p with respece and digniny: Wo obly ask thar vou do the

sarde.

ement Sorvic

2

s
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ATTACHMENT 8

Jecision by Administrative Law Judge Arthur Amchan:

ttp://'www nirb.gov/search/nlrbdocsearch/*?advance_search=1&query_hidden=&query=
reasenumber=25-CA-

0221 &datefiledstart=& datefiledend=& citation=&proxsearchterm1=&proxwithin1=&pr
xcontexiterm | =&proxsearchterm2=&proxwithinZ=&proxcontexiterm2=&proxsearchter
13=&proxwithin3=&proxcontextterm3=

1en choose “Administrative Law Judge’s Decision”

ATTACHMENT 9
Jecision by the National Labor Relations Board:

ttp://www.nirb.gov/search/nirbdocsearch/*?advance search=1&query _hidden=&query=
rcascnumber=25-CA-

0221 &datefiledstart=&datefiledend=&citation=&proxsearchterm | =&proxwithin | =&pr
xcontextterm =& proxsearchterm2=& proxwithin2=& proxcontextterm2=& proxsearchter
13=&proxwithin3=&proxcontextterm3=

1en choose “Board Decision™

Chairman ROE. Mr. Karnas?

STATEMENT OF F. CHET KARNAS, PRESIDENT,
LONE SUN BUILDERS, INC.

Mr. KARNAS. Chairman Roe, Ranking Member Andrews, and
members of the Subcommittee on Health, Employment, Labor, and
Pensions, good morning. And thank you for the opportunity to tes-
tify before you today.
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In the interest of time, I request that my full testimony be in-
cluded in the hearing record, please.

My name is Chet Karnas. I am the president of Lone Sun Build-
ers, a small framing and drywall subcontractor in Albuquerque,
New Mexico. Lone Sun and its 55 employees are dedicated to pro-
viding quality work through ethical business practices, and we are
very involved in our community.

I also appear before you today on behalf of Associated Builders
and Contractors. ABC represents more than 23,000 merit shop con-
struction contractors, employing nearly 2 million workers. ABC’s
membership is bound by a shared commitment of merit shop phi-
losophy based on the principles of nondiscrimination due to labor
affiliation and the awarding of construction contracts through com-
petitive bidding.

Iualso am a Board of Directors position at AGC of America, as
well.

Lone Sun Builders started as a small company. As we grew, we
cultivated a family atmosphere in which workers were taken care
of and fairly treated. Today, Lone Sun is one of the most well-re-
spected contractors in the State.

Despite our reputation, or perhaps because of it, we have been
targeted over the years by unions, particularly the carpenters’
union. We have experienced corporate campaigns firsthand, during
which unions engage in unethical coercion and intimidation in an
attempt to smear responsible employers’ good names.

In the construction industry, unions do this to pressure merit
shop contractors to sign neutrality agreements or become union sig-
natories. If these objectives fail—and they often do—they use these
tactics to try to put contractors out of business.

Lone Sun has battled the aggressive corporate campaign tactics,
including bannering, for several years now. But prior to that, our
company enjoyed a professional and respectful relationship with
the unions for more than 20 years. We all lived and worked in the
same community, so the relationship was courteous and profes-
sional. We were all stakeholders in our community.

Eventually, the carpenters’ union decided to bring in organizers
from other parts of the country, and the situation started to
change. The carpenters’ organizers sent letters to our clients, as
well as developers and general contractors, which stated the union
had a labor dispute with us, and they wrongly and falsely claimed
that we did not provide benefits to our employees, which we do. We
refuted the claims and publicized our excellent benefits program.
Rather than engage in an open and constructive dialogue, the
union told us to expect continued harassment.

In 2008, the aggressive bannering campaign started, where
“Shame On” banners appeared on approximately one dozen of our
construction sites. The carpenters displayed these large signs in
front of our clients’ buildings, emblazoned with inflammatory, un-
founded claims about labor policies. And, on some projects, the cli-
ent’s name on the banners had not even hired us; they were ten-
ants having work performed by general contractors or building
owners and had no relationship with the contractors.

The following year, the union escalated its campaign, to include
mass pickets at several large projects. These pickets included vul-
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gar chants, physical threats, name-calling, false accusations, tres-
pass, blocking of egress and ingress. During the campaign, the car-
penters showed up at a local church, where they disturbed services
after repeated pleas to stop. They were eventually dispersed by the
police at that event.

Realizing that we needed to fight back to survive the union’s
undue treatment, we embarked on a campaign of our own to pro-
tect our integrity and our reputation. We do have something to pro-
tect, and that is our reputation.

We generated media interest and launched a blog chronicling
Lone Sun’s experience with the carpenters’ corporate campaign. We
also learned, doing that blog, that the union was hiring outside la-
borers to engage in this behavior, paying them low wages and no
benefits. It is ironic that a company like ours that pays excellent
wages and has benefits would be picketed by people that don’t have
benefits and paid low wages.

I firmly believe that our actions had a positive impact on the
court of public opinion and it helped us avert complete disaster.
But despite our efforts, business has still suffered, many clients
were impacted, and many general contractors were reluctant to uti-
lize our services, fearing the organizers’ aggressive and vulgar
presence. We estimate that we have suffered about a 20 to 30 per-
cent decline in sales directly due to the negative impact of the car-
penters’ corporate campaign.

As a responsible, ethical contractor with a workforce full of
happy and well-compensated employees, I have to wonder, why us?
Experience has taught me that I may never get the direct answer.
All T know is that, as long as we remain defiant, the union seems
ready to do anything it can to destroy our company’s reputation.

On behalf of Lone Sun Builders and ABC, I would like to again
thank the committee for holding today’s hearing. And I am pleased
to see a renewed interest on Capitol Hill in the problems that cor-
porate campaigns can cause for honest, hardworking merit shop
contractors. I look forward to working with you on this issue.

This concludes my formal remarks. Thank you.

[The statement of Mr. Karnas follows:]

Prepared Statement of F. Chet Karnas, President and Owner, Lone Sun
Builders, Inc., on Behalf of Associated Builders and Contractors

CHAIRMAN ROE, RANKING MEMBER ANDREWS AND MEMBERS OF THE SUB-
COMMITTEE ON HEALTH, EMPLOYMENT, LABOR, AND PENSIONS: Good morning and
thank you for the opportunity to testify before you today on “Corporate Campaigns,
the NLRB and the Impact of Union Pressure on Job Creation.”

My name is Chet Karnas. I am the president and owner of Lone Sun Builders,
Inc., a small framing and drywall subcontractor based in Albuquerque, New Mexico.
Lone Sun provides hands-on project management, qualified supervision, timely and
cost-efficient scheduling, and a certified safety program. Our mission is, and always
has been, to provide quality with integrity through ethical business practices. Lone
Sun’s reputation is reinforced by our loyalty to and respect for our clients, vendors
and, most importantly, our 55 employees.

I also appear before you today on behalf of Associated Builders and Contractors
(ABC). ABC is a national trade association representing more than 23,000 merit
shop contractors that employ nearly two million workers whose training and experi-
ence span all of the 20plus skilled trades that comprise the construction industry.
ABC’s membership is bound by a shared commitment to the merit shop philosophy.
This philosophy is based on the principles of nondiscrimination due to labor affili-
ation and the awarding of construction contracts through competitive bidding based
on safety, quality and value.
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Lone Sun Builders’ Battle with Corporate Campaigns and Bannering

Lone Sun Builders has simple roots, starting as a “two guys and a pick-up truck”
operation. As we have grown to add more employees, we have chosen to operate our
business like an extended family in which workers are taken care of and treated
fairly. Today, Lone Sun has grown to be one of the most highly regarded subcontrac-
tors in the state, and a proud merit shop contractor.

However, because Lone Sun sets the bar high among subcontractors, we have
been repeatedly targeted by unions attempting to organize our employees. Unions
have launched several “corporate campaigns” against us over the years, during
which they have engaged in many unethical practices, including attempts to smear
our name through “bannering.” In Lone Sun’s experience, bannering has consisted
of the union displaying large signs in front of our clients’ (and other neutral third
parties’) places of business. These signs were emblazoned with inflammatory, un-
founded claims about our labor policies, and designed to publicly humiliate and dis-
credit us. These deplorable tactics are desperate attempts to unfairly gain market
share by targeting merit shop construction companies and their clients—regardless
of the wishes of their employees. In the construction industry, unions use bannering
to threaten or coerce merit shop contractors’ clients into hiring union-affiliated
firms, or to force merit shop contractors to sign neutrality agreements or become
union signatories. If these objectives fail—and they often do—they use bannering to
try to put merit shop competition out of business for good.

More Amicable Times

Lone Sun’s experience with aggressive union bannering began almost four years
ago, but it is important to note that we have had interactions with various divisions
of the United Brotherhood of Carpenters for more than two decades. Initially, the
relationship was professional and respectful, and involved the New Mexico District
Council of Carpenters. From time to time, a local organizer would come out to Lone
Sun jobsites to look around and ask employees why they were working for a merit
shop company. After these visits, we would sometimes have discussions over coffee,
where I would provide him with information about Lone Sun’s wage structure and
benefits program, as well as the community service we performed. In retrospect, I
believe the non-threatening nature of our initial relationship with the carpenters
was largely due to the fact that we lived and worked in the same community. We
felt a connection through our mutual goal of positive future development in the
area.

After a few years, however, the situation started to change. My local union contact
informed me that the District Council had decided to bring in organizers from other
parts of the country—specifically Chicago and El Paso, Texas. I firmly believe the
union felt it could more effectively execute aggressive organizing efforts and cor-
porate campaigns if it utilized organizers that had not lived and worked in our com-
munity.

Shift to Aggressive Tactics

Around 2004, when the District Council was folded into the Mountain West Re-
gional Council of Carpenters, they began sending letters to Lone Sun’s current and
prospective clients stating the union had a “labor dispute” with us, wrongly claiming
we “did not provide benefits” to our employees when we actually did (and still do).
In fact, Lone Sun offers an excellent benefits program that includes health and life
insurance, a public works pension plan and even a 401(k)—a rarity for our indus-
try’s tradesmen and laborers.! As a continued commitment to our employees, we
have steadily increased the amount we pay toward their health care premiums—
currently 85 percent—and we cover 100 percent of the premiums for our employees’
life insurance. In addition, we offer trade-specific certifications, first aid training,
Occupational Safety and Health Administration (OSHA) training and an apprentice-
ship program.

We responded to each of the union’s letters with one of our own, countering the
claims and providing an overview of Lone Sun’s benefits program. In a preemptive
move, we also provided letters and documentation to the New Mexico Department
of Workforce Solutions, the governor of New Mexico, the lieutenant governor, state
legislators, the president of the University of New Mexico, as well as developers,
general contractors, owners, and trade and professional associations.

1Incidentally, Lone Sun’s peers in the industry that are union signatories have stated that
their benefits programs have become less solvent, with retirees being paid less as employer con-
tributions are rising. In the area controlled today by the Southwest Regional Council of Car-
penters, these contributions are scheduled to rise another .50 cents per hour by the end of 2011.
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At the same time, the new union organizers began to show up at jobsites claiming
to be holding “raffles” in which employees were to submit their names, addresses
and telephone numbers in order to win. Although none of the employees who signed
up for the raffles ever won anything, most said they were contacted by the union.
Some employees were even personally visited at their homes.

In May 2006, the union organizers contacted us and we agreed to a meeting at
our office.

During the meeting, I mentioned their letter campaign and the raffles, and I once
again reminded them about our benefits program, as well as our respect for union
tradesmen and contractors. I discussed my friendships with other principal owners
of union signatory contractors, and our commitment to the industry as a whole and
our community at large. I told them I believed we should concentrate our efforts
into making things better for everyone. At the end of the meeting, they remarked
that they did not care for Lone Sun Builders, and would continue to harass me and
my employees.

The following year, the carpenters again reorganized into another larger regional
council—this time referred to as the Southwest Regional Council of Carpenters. This
group consolidated what originally was a small group of locals, with approximately
2,500 members, into a massive council in excess of 32,000 members. This allowed
the carpenters to export their corporate campaign and bannering tactics from Cali-
fornia, through Arizona and into New Mexico. Throughout the next two years, the
carpenters sent letters to owners, contractors and developers stating they were en-
gaged in a “labor dispute” with Lone Sun, and that they would be pursuing an “ag-
gressive public information campaign” against us that would “unfortunately impact
all parties associated with projects where they are employed.”

In 2008, the aggressive bannering started in earnest. The carpenters recruited
day laborers to hold large signs, stating, “SHAME ON” the third party owners of
businesses where Lone Sun performed work. On some projects, the entities named
on the banners had not even hired us, or even the general contractor. In many
cases, the owner or developer hired the contractors, and the end user—the tenant—
was named on the banner. In all, Lone Sun was targeted with banners on approxi-
mately a dozen projects in 2008.

In June 2009, the union organized a mass picket at a high-visibility project in
Santa Fe, New Mexico. The mass picket included vulgar chants, physical threats,
name calling and false statements, including that Lone Sun paid employees in cash
and did not provide health benefits. After the mass picket in Santa Fe, the car-
penters duplicated the process at multiple sites, including a furniture outlet, a
church and the University of New Mexico’s Tamarind Institute. At this point, we
knew we could not sit idly by and allow the unions to pressure us and our clients
any longer.

Fighting Back Legally and Ethically

Over the years our preferred response to the carpenters’ actions had been direct
dialogue with their representatives—always accompanied by explicit statements
that the conversations were not to be construed as bargaining discussions. However,
once the union became extremely aggressive, this method of communication failed.
We attempted to contact the Southwest Regional Council’s headquarters in Los An-
geles multiple times, but they never responded. When members of the public and
state legislators were similarly unsuccessful, we learned that it had become the
union’s procedure to not respond to inquiries into the motivations behind their ac-
tions. From time to time, they would promise to make a statement, but never did.

In 2009, we embarked on a campaign to protect our company’s integrity, and to
educate as many professional organizations as possible in and around Albuquerque
about the true motivation behind the carpenters’ actions. We gave presentations to
many local trade associations, employer groups, schools and press outlets, resulting
in task forces, awareness materials and positive media coverage.

We visited many of the carpenters’ bannering sites around the area—regardless
of whether Lone Sun was the target—and learned that the day laborers were not
even union members. Instead, the carpenters used day laborers and paid them low
wages, with no deductions or benefits. We, of course, found it ironic that these indi-
viduals had chosen to discredit a company with loyal employees who enjoy excellent
pay and benefits.

In 2009, we launched our blog, which chronicles Lone Sun’s experience with the
carpenters’ corporate campaign. We also created our own banners, which read,
“LONE SUN BUILDERS—EMPLOYEE BENEFITS AND GREAT WAGES,” and
“SHAME ON THE CARPENTERS UNION—HONESTY AND INTEGRITY ARE
THE AMERICAN WAY—STOP THE LIES!” We produced a brochure that provided
photos of the union’s banners at local hospitals and pharmacies, churches and
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schools, appealing to government officials and the business community to take ac-
tion. We held a “silent” demonstration and community breakfast for friends and col-
leagues (and even welcomed the union picketers) at a local church where the car-
penters had disrupted a service.

I firmly believe our actions positively impacted public opinion in New Mexico and
helped Lone Sun Builders avoid complete financial and professional ruin.

Aftermath

Despite the outpouring of support we received from our community, and the suc-
cesses of our own public education campaign, business has suffered greatly. Many
of the clients and building tenants that were publically named on the union’s ban-
ners also were impacted by the negative publicity. In addition, just as the car-
penters intended, our general contractors became reluctant to utilize our services for
fear of the negative publicity and the organizers’ aggressive and vulgar presence.
In all, we estimate that we have suffered a 20 percent to 30 percent decline in sales
directly due to the negative impact of the carpenters’ corporate campaign. To date,
prospective clients express concerns about working with us—and in many instances
they have opted to go elsewhere for services.

Even though business has been negatively impacted, we continue to promote our
company and its skilled workforce, display our banners touting our benefits pro-
gram, and contribute charitably to our surrounding community. In addition, Lone
Sun’s experience with union corporate campaigns is extensive and we have become
knowledgeable in their tactics—and how to lawfully combat them.

The last few years have taught Lone Sun that as long as we remain defiant and
our employees express their unwillingness to organize, the union will continue to
do anything it can to destroy our company and its reputation. The carpenters union
has violated our property rights, issued false claims, made vulgar and threatening
remarks, and vowed to put us out of business. To my disappointment, the National
Labor Relations Board (NLRB) has recently signaled it will give them cover every
step of the way.

The NLRB’s Support of Corporate Campaigns and the Impact on Job Creation

The NLRB’s recent actions clearly demonstrate the agency has abandoned its role
as a neutral enforcer and arbiter of labor law in order to promote the special inter-
ests of politically powerful unions. These actions have negative implications for
workers, consumers, businesses and the economy, and will inevitably invite greater
union intimidation of employees, consumers and small businesses; trample private
property rights; reduce employee access to secret ballots; and greatly limit the abil-
ity of U.S. businesses to quickly and flexibly adjust to the demands of global com-
petition and a changing economy.

The Board’s September 2010 bannering decisions have been most disappointing
for Lone Sun. In these cases, the Board took steps to protect this coercive practice,
failing to apply longstanding laws against secondary union activity intended to pro-
hibit confrontational conduct aimed at neutral parties, such as our clients.2 For dec-
ades, the ranks of construction unions have been dwindling, which is reflected in
the fact that today, only 13 percent of construction workers belong to a union.3 This
statistic, which illustrates a clear industry-wide choice not to organize, and leads
unions to employ bannering and other desperate, unethical tactics. The NLRB’s de-
cision will no doubt embolden and encourage more unions to incorporate this prac-
tice into their already aggressive and irresponsible corporate campaign efforts.

The Board also has made it easier for construction unions to engage in so-called
“salting” abuse, in which they apply for work with merit shop contractors without
being genuinely interested in performing that work, solely to provoke unfair labor
practice charges and disrupt merit shop workforces.# Endorsing the hiring of indi-
viduals whose motivation for seeking employment is the disruption of the workplace
runs directly contrary to the Obama administration’s efforts to grow our economy
and improve working conditions for the American people.

I understand the Board also is looking at whether employers can be forced to
allow non-employee union agents to trespass on their premises for the purpose of
harming their businesses if the employer has allowed access to other non-employee

2In consolidated cases known as United Brotherhood of Carpenters Local No. 1506 [355 NLRB
No. 159 (2010)], the Board determined in a 3-2 split decision that bannering is protected speech
under federal labor law. In his dissent, Board Member Brian Hayes argued that bannering was
nothing more than “stationary picketing,” and should be considered “secondary coercion,” as
originally intended by Congress in Section 8(b)(4)(ii) of the National Labor Relations Act.

3U.S. Department of Labor, Bureau of Labor Statistics, Economic News Release: Union Mem-
bers Summary, Jan. 21, 2011; available at: hétp:/ /www.bls.gov | news.release | union2.nr0.htm.

4See KenMor Electric Co.; 355 NLRB No. 173 (2010).
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individuals or groups that have no intention of harming the business (such as the
United Way or the Girl Scouts).? This decision will have an enormous impact on em-
ployers’ ability to shield customers, clients and employees from interference and
harassment by union agents.

In yet another recent case, the NLRB determined that threats of violence made
by pro-union employees were acceptable because those threats did not meet the
Board’s vague, undefined standard of creating a “general atmosphere of fear and re-
prisal.® Lone Sun’s policy is to not tolerate any threats of violence among our em-
ployees. It is disturbing that the Board does not share my view.

Regrettably, the NLRB’s actions have been wholly consistent with the agenda set
by the Obama administration, which has regularly put the interests of its union
supporters ahead of fiscal responsibility and job growth. Through interpretations,
regulations and executive orders, the administration has repealed union trans-
parency requirements and consistently promoted union-backed policies, including
flawed wage mandates under the Davis-Bacon Act and discriminatory project labor
agreements (PLAs) on federal construction projects. The administration’s policies
cost taxpayers billions of dollars, negatively impact business opportunities for small
businesses and limit employment opportunities for workers. PLAs, for example, dis-
criminate against the vast majority (87 percent) of the construction workforce that
chooses not to join a union by denying them an opportunity to work on federal
projects.

The NLRB remains the main offender, as far as Lone Sun is concerned. Just re-
cently, the Board took unprecedented steps to mandate where and how a company
can operate and expand its business. As I'm sure many of you would agree, the fed-
eral government has no right to dictate where a company can or cannot create jobs
or to prevent companies from speaking about costs related to union actions.

Conclusion

The Obama administration and the NLRB continue to pursue a labor agenda that
stifles job creation and economic growth. With a current unemployment rate of near-
ly 18 percent in our industry, there is simply no place for corporate campaigns’ dis-
ruptive and destructive practices.” It is unfortunate that the Board has chosen to
turn the clock back more than 60 years to a time when secondary boycotts threat-
ened to paralyze the industry and stifle job growth. Regardless of the Board’s behav-
ior, ABC members like me will not be deterred from their dedication to the merit
shop philosophy.

On behalf of Lone Sun Builders and ABC, I’d like to again thank the Education
and the Workforce Committee for holding today’s hearing. I am pleased to see the
Committee take a renewed interest in the problems that corporate campaigns—
bannering in particular—can cause for honest, responsible contractors, and I look
forward to working with you on this issue. Mr. Chairman, this concludes my formal
remarks. I am prepared to answer any questions you may have.

5See Roundy’s vs. Milwaukee Building and Construction Trades (Case No. 30-CA-17185).

6 See Mastec Direct TV; 356 NLRB No. 110 (2011).

7U.S. Department of Labor, Bureau of Labor Statistics, Construction Sector at a Glance: Em-
ployment, Unemployment, Layoffs, and Openings, Hires, and Separations, April 2010; available
at: hitp:/ /www.bls.gov /iag/tgs /iag23.htm.
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Monday, June G6, 2011

House Education and the Workforce Committee
Subcommittee on Health, Employment, Labor and Pensions-
Altn: Chairman Roe and Ranking Member Andrews

2181 Rayburn House Office Building

Washington, D.C. 20516

RE: Additional Testimany to the Post Hearing R ) from Hearing held on May 26, 2011

Dear Chairman Roe and Ranking Member Andrews:

First and foremast | would like to thank you for the opportunity to testify before you on Thursday, May 26,
2011. Itwas an honor to appear before you and the subcommitiee members to testify and share my story
with you.

The following communication and enciosures include additional testimony for the post hearing record in
accordance with the Rules of the House of Representatives. Specifically, my additional testimony for the
record is in response to Congressman Hinojosa's direct questions to me regarding the First Amendment right
to free speech.

M. Hinojosa asked if | agreed with the right to free speech under the First Amendrnent in which I responded
in the affirmative. He then questioned how | viewed my right to counter-protest in relation to the same right
under the First Amendment. | would like to make two (2) clarifications for the record as follows:

1. The right to free speech should include truthful, factual and honest statements. The carpenter's
union has made claims that “We don’t provide benefits, that we pay cash, and we don’t meet area
wage standards”. Those are false statements; and to the contrary, when we counter-protest, we
make truthful and honest statements and do not disparage the carpenter’s union or its members.
Just as the freedom of speech is limited to not velling “Fire” in a crowded theatre, it stands to reason
that truthful statements should be made by all organizations in a public setting,

2. The NLRB recent ruling on “bannering” did not allow the carpenter’s union to trap office workers into
a building or restrict access to their place of work. Nor did it allow for innuendo of threatsning
behavior or respass on private property. Attached please find photographs from January 5, 2011
which clearly show the campenter's union engaged in a mass picket where our office building was:

a. Biocked for entry or exit by the picketers thus trapping workers inside.

b.  Our private property was trespassed. The property line was clearty marked prior to their
presence but under the direction of Hal Jensen, the President of the union, who is also
pictured and identified, the painted line was cleared by the picketers.

c. Another picketer deemed it appropriate to show some sort of belt holster as he walked by
me. 1 could only assume it to be a provocative gesture, or innuendo of a weapon holster.

d. And finally to my peint of the import of antagonists from other states, I present Mr. Hal
Jensen, a resident of California who was directing the picketing, the trespassing and the
trapping of our empioyees through blocking ingress and egress to our only public access.

The aforementioned information in conjuncfion with the enclosed photographs from January 5, 2011 are
hereby submitted for the post hearing record in response to Mr. Hinojosa’s questioning to me regarding my
opinion on the First Amendment right ta free speech.

Thank you once again for the opportunity to appear before your subcommitee.

. Chet Kamas
President

FCKifck

NHG-SRVIFILESNDEPART RESC IMONY FOR POST HEARING RECORD.DOC

Enclosures: Four (4) photographs of the carpenter's union mass picket at 6813 Edith Bivd. E; AQBQ, NM
87107 on January 5, 2011

pe: Committee Members — House Education and the Workforce Committes - Subcommittse on Health,
Empiloyment, Labor and Pensions
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WHAT DOES THIS
JESTER INSINUATE?

Chairman ROE. Thank you, Mr. Karnas.
Ms. Fisk?

STATEMENT OF CATHERINE L. FISK, ESQ., LAW PROFESSOR,
UNIVERSITY OF CALIFORNIA IRVINE SCHOOL OF LAW

Ms. Fisk. My name is Catherine Fisk. I am the Chancellor’s Pro-
fessor of Law at the University of California at Irvine. Thank you
for inviting me to testify today.

Corporations adopt codes of social responsibility for good reasons,
and unions play an important role in helping companies adhere to
their principles. A union corporate social responsibility campaign is
designed to provide information to consumers, the public, and regu-
latory agencies about a company’s labor practices. Thus, corporate
social responsibility campaigns and union representation help pro-
tect good jobs for all workers—a goal endorsed by the House Com-
mittee on Education and Labor in 2007 in a pair of hearings on
strengthening America’s middle class.

I will address two questions today: First, should the National
Labor Relations Board protect the rights of employees and unions
to publicize their concerns about labor practices? And, second, is
the NLRB appropriately exercising its statutory power to enforce
the Federal labor law? The answer to both questions is “yes.”

As to the first question, the First Amendment to the United
States Constitution protects the right to speak out on matters of
public concern, including a company’s labor record. Displaying ban-
ners and picketing is one way to do this.

Generally speaking, the National Labor Relations Board’s past
efforts to prohibit peaceful bannering and street theater have been
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rejected by the Federal courts. Quite rightly, therefore, the NLRB
has now concluded that peaceful bannering and street theater can-
not be prohibited by the National Labor Relations Act.

In a number of cases in 2010, the Board exhaustively canvassed
the law on leafleting, banners, and picketing in light of the Su-
preme Court’s evolving First Amendment jurisprudence. The Board
quite reasonably concluded that the display of a banner is closer
to the leafleting protected by the Supreme Court in the DeBartolo
case than it is to the picketing prohibited by the Supreme Court
in the 1950 Teamsters case.

The Board’s decisions on banners are entirely reasonable. As the
Supreme Court has emphasized for decades, the National Labor
Relations Act gives the Board the responsibility to regulate and
protect both worker and employer speech in the context of its labor
relations setting.

The First Amendment does, however, allow the government to
prohibit threats. In deciding when a statement constitutes a threat,
the court has held that the NLRB should consider the power em-
ployers have over employees who fear for their jobs. Thus, Federal
law can and does prohibit statements like, “Sleep with me or you
are fired,” or, “If you join a union or if you go on strike, I will fire
you or eliminate your job.” Thus, the Boeing case does not break
new ground in the law and is entirely consistent with a half-cen-
tury of labor law prohibiting employers from threatening to move
or eliminate jobs, or from actually doing so, in retaliation for em-
ployees having exercised their statutory rights.

Moreover, the mere fact of a corporate campaign does not coerce
a company in violation of the Federal racketeering law. Several
Federal courts have rejected RICO challenges to union efforts to or-
ganize through card check and neutrality agreements.

Let me now turn to the second question: Is the NLRB appro-
priately exercising its powers to interpret and enforce the NLRA?

There is no basis for suggesting that the decision of the acting
general counsel to issue a complaint in Boeing and the Board’s re-
quest for amicus briefs in the Specialty Healthcare case is evidence
that the Board is somehow exceeding its statutory authority.

While it is not unheard of for Members of Congress to criticize
the Board when its decisions on important matters of labor law and
policy are contrary to the Members’ own preferences, it is impor-
tant not to allow criticism of past decisions or concerns about the
general direction of Board law to become efforts to coerce or intimi-
date the Board into resolving disputed issues of law and fact in
pending cases.

As an independent agency that exercises powers to adjudicate
cases subject to deferential review in the United States court of ap-
peals, the NLRB is obligated by the National Labor Relations Act
to decide cases based on evidence adduced in an evidentiary hear-
ing. Due process, a constitutional right, requires any entity that
formally adjudicates cases based on law and fact, including the
NLRB and Federal and State trial courts, to have a degree of inde-
pendence from legislative intervention.

The Board’s recent decisions in the area of labor protests are en-
tirely consistent with the trend in the United States Supreme
Court’s First Amendment jurisprudence. They are, moreover, a rea-
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sonable agency response to the fact that the agency’s prior and less
speech-protective approach to leafleting, bannering, and other
speech was inappropriate.

Whatever the views of the current congressional majority about
the trend in the NLRB’s case law on labor protests or other areas,
there will be time enough for the losing party in those cases to seek
review in the Federal courts of appeals. Congress should allow the
Board to continue its work without intervention.

Thank you.

[The statement of Ms. Fisk follows:]

Prepared Statement of Catherine L. Fisk, Chancellor’s Professor of Law,
University of California, Irvine

My name is Catherine L. Fisk. Thank you for the opportunity to testify before the
House of Representatives Subcommittee on Health, Employment, Labor and Pen-
sions on the way in which the NLRB has regulated corporate (also known as com-
prehensive or corporate social responsibility) campaigns.

Since 2008, I have been the Chancellor’s Professor of Law at the School of Law,
University of California, Irvine. Previously, I was the Douglas Blount Maggs Pro-
fessor of Law at Duke University School of Law, where I taught from 2004 to 2008,
and was on the faculty of a number of other law schools since 1991. I am the co-
author of a casebook, Labor Law in the Contemporary Workplace (West Publishing
Co. 2009), as well as two other books on labor and employment law (Labor Law Sto-
ries (Foundation Press 2005) and Working Knowledge: Employee Innovation and the
Rise of Corporate Intellectual Property (UNC Press 2009). I have published dozens
of articles on labor and employment law in leading law reviews. I regularly teach
Labor Law, Employment Law, Employment Discrimination Law, and a course on
the legal profession, and previously have taught Civil Procedure, Legislation, and
specialized courses on the law of the workplace, labor markets, and employee intel-
lectual property. I am admitted to the bar in California and in the District of Co-
lumbia (inactive in DC), and have briefed and/or argued cases in state and federal
trial and appellate courts.

1. The Benefits of Corporate Social Responsibility Campaigns in a Free Society with
a Market Economy

The topic of this hearing raises significant issues at the intersection of labor law
and the United States Constitution. A union corporate social responsibility cam-
paign is designed to provide information to consumers, the public, and relevant reg-
ulatory agencies about a company’s labor practices, including its wages, health and
safety record, and environmental practices. Thus, at the heart of a corporate social
responsibility campaign is the right to speak on matters of public concern and to
petition government for the redress of grievances. See James J. Brudney, Collateral
Conflict: Employer Claims of RICO Extortion Against Union Comprehensive Cam-
paigns, 83 Southern California L. Rev. 731, 733 (2010). Corporate social responsi-
bility campaigns are thus within the First Amendment’s protections of freedom of
association and the right to petition government for the redress of grievances, as
well as freedom of verbal and written speech, including the dissemination of hand-
bills and other written texts, the use of hand gestures, picketing, the display of plac-
ards and banners, symbolic conduct, and the expenditure of money to support or op-
pose political candidates and issues.

The Court’s recent and strong protection for the First Amendment rights of com-
panies (Citizens United v. Fed. Election Comm’n, 130 S. Ct. 876, 908 (2010), organi-
zations (Boy Scouts of America v. Dale, 530 U.S. 640 (2000) (First Amendment pro-
tects right of Boy Scouts to discriminate against gays)), and individuals (United
States v. Stevens, 130 S. Ct. 1577 (2010) (individual right to create, possess and sell
offensive depictions of animals)) is based on a longstanding belief that in a demo-
cratic society with a market economy, the best protection for both liberty of con-
science and robust economic growth lies in the electorate, consumers, and citizens
having access to a full range of information on which to base their political, social
and economic choices. As the Court recently emphasized: “The First Amendment
confirms the freedom to think for ourselves.” Citizens United, 130 S. Ct. at 908.
Each of these decisions strikes some as wrong as a matter of policy and constitu-
tional interpretation, but for the moment they are the law.

The purpose of corporate social responsibility campaigns is to provide workers,
consumers, and citizens with the information we need, as the Court put it in Citi-
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zens United, “to think for ourselves” about which products to buy, which businesses
to patronize, and where to work. Corporations adopt codes of corporate responsi-
bility for a reason, and there is no basis to restrict the ability of workers and their
unions to hold companies to the policies and values they announce. There is no evi-
dence that providing workers and consumers information about companies’ labor
practices and safety records has any adverse effect on the economy. Indeed, to the
extent that workers and consumers are empowered by information to choose jobs
and to patronize businesses that pay good wages and have strong safety and envi-
ronmental records, the economy is strengthened. Elementary principles of economics
show that information facilitates efficient transactions, prevents negative
externalities, and prevents a race to the bottom in which companies gain a competi-
tive advantage by driving down wages and externalizing the environmental or other
safety costs of their operations.

Corporate social responsibility campaigns are designed to strengthen the middle
class, a goal which the House Committee on Education and Labor in the 100th Con-
gress endorsed in a pair of hearings on “Strengthening America’s Middle Class” in
2007. See H. Rep. No. 110-23, text accompanying notes 25-43 (2007). As the House
Report produced from those hearings found, the decline of unionization and the as-
sociated decline in wages and rise in economic insecurity have had devastating ef-
fects on the size and security of the American middle class, even as corporate profits
have soared. Id. Employees who are paid well are more likely to have money to
spend, which bolsters the economy. Indeed, Congress specifically found when it en-
acted the Wagner Act 1935, at the depth of the Great Depression, that promoting
the rights of workers to unionize would eliminate the bargaining and wage inequal-
ity that “tends to aggravate recurrent business depressions, by depressing wage
rates and the purchasing power of wage earners in industry and by preventing the
stabilization of competitive wage rates and working conditions within and between
industries.” 29 U.S.C. §151. Employees with decent wages and benefits are more
able to pay taxes to support education and infrastructure. They are less likely to
depend on public assistance. Employees with decent wages and benefits are more
likely to have health care for themselves and their children and are less likely to
have to work two jobs. Decent wages support strong families and strong commu-
nities. See Steven Greenhouse, The Big Squeeze: Tough Times for the American
Worker (2009).

Workers and their unions perform a valuable role when they publicize the labor
records of companies and urge those sympathetic to their view to support their ef-
forts to ensure that people work for good wages in safe conditions. It is well known
that unionized workplaces are generally better paid. In 2010, the median usual
weekly earnings of full-time workers who are union members is $917, whereas for
nonunion workers it is $717. That is not a lot of money: it works out to $47,684
for a 52 workweek year, as compared to $37,284 for a nonunion worker, but the dif-
ference could be huge for a family struggling to make ends meet. Unionized work-
places are more likely to provide employee health insurance. Unionized workplaces
are more likely to provide defined benefit pension plans, which (like Social Security
benefits) provide a more secure retirement by placing the risk of economic downturn
on the plan rather than on the individual. Union workers are more likely than non-
union workers to enjoy freedom from wage discrimination based on gender, race, or
ethnicity. See U.S. Department of Labor, Bureau of Labor Statistics, Union Mem-
bers in 2010, Jan. 21, 2011; U.S. Department of Labor, Bureau of Labor Statistics,
National Compensation Survey: Employee Benefits in Private Industry in the
United States, March 2008, August 2008.

II. The First Amendment and Worker Free Speech Rights

The First Amendment protects speech that most people value, including the right
of people and political candidates to speak on political issues (Brown v. Hartilage,
456 U.S. 45 (1982) (political candidate has a right to promise in an election cam-
paign to work for a lower salary)), the right to take out advertisements in news-
papers criticizing government officials for failing to protect civil rights (New York
Times v. Sullivan, 376 U.S. 254 (1964)), the right to display flags, Stromberg v. Cali-
fornia, 283 U.S. 359 (1931), and the rights of both workers and employers to speak
on issues relating to unionization, wages, and working conditions, NLRB v. Gissel
Packing Co., 395 U.S. 575 (1969). The First Amendment also protects speech that
many appreciate but some find problematic in some circumstances, such as the right
of companies to advertise. Central Hudson Gas v. Public Serv. Comm’n, 447 U.S.
557 (1980). And, in a free society, the First Amendment necessarily also protects
speech that many people find offensive, including picketing at women’s health clin-
ics and military funerals, Snyder v. Phelps, 131 S. Ct. 1207 (2011); Schenck v. Pro-
Choice Network, 519 U.S. 357 (1997); Madsen v. Women’s Health Center, Inc., 512
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U.S. 753 (1994), the burning of crosses and flags, Texas v. Johnson, 491 U.S. 397
(1989); United States v. Eichman, 496 U.S. 310, 318 (1990), and burning a cross on
a person’s lawn, RAV v. City of St. Paul, 505 U.S. 377, 391 (1992).

A. The Contemporary First Amendment Protection for Picketing and Protest

In recent years, the Court has made clear that picketing—including displaying
signs and people patrolling—is protected speech under the First Amendment that
enjoys the highest level of constitutional protection when it addresses any matter
of political, social or other concern to the community. Thus, the Court upheld pick-
eting at a military funeral, Snyder v. Phelps, 131 S. Ct. 1207 (2011), and picketing
outside clinics that provide family planning services, Schenck v. Pro-Choice Net-
work, 519 U.S. 357 (1997); Madsen v. Women’s Health Center, Inc., 512 U.S. 753
(1994). Even offensive and intimidating speech and symbolic conduct is protected by
the First Amendment. Snyder, 131 S. Ct. at 1216 (“The arguably ‘inappropriate or
controversial character of a statement is irrelevant to the question whether it deals
with a matter of public concern’” and is thus entitled to the highest level of First
Amendment protection), quoting Rankin v. McPherson, 483 U.S. 378, 387 (1987)).

The First Amendment protection generally means that government cannot pro-
hibit or regulate speech or symbolic conduct expressing a political message based
on content unless the regulation is narrowly tailored to a compelling governmental
interest. Turner Broadcasting System, Inc. v. Federal Communications Comm’n, 520
U.S. 180 (1997). The government can prohibit threats, Virginia v. Black, 538 U.S.
343 (2003), and can consider the coercive power employers have over employees in
deciding which employer statements to employees are threats (“sleep with me or
you're fired” or “if you join a union, I'll fire you”). See NLRB v. Gissel Packing Co.,
395 U.S. 575 (1969); NLRB v. Exchange Parts Co., 375 U.S. 405 (1964). But saving
the targets of offensive speech from psychological or economic harm is usually not
a compelling governmental interest. Thus, the Court struck down prohibitions on
flag burning, Texas v. Johnson, 491 U.S. 397 (1989); United States v. Eichman, 496
U.S. 310, 318 (1990), on burning a cross on a person’s lawn, RAV v. City of St. Paul,
505 U.S. 377, 391 (1992), on shouting at women entering a medical clinic seeking
family planning services, Schenck, 519 U.S. 357; Madsen, 512 U.S. 753, and on pick-
eting at a military funeral blaming the soldier’s death on God’s vengeance for Amer-
ican tolerance for gays and lesbians, Snyder, 131 S. Ct. 1207. The Court has struck
down prohibitions on picketing directed at individuals in residential neighborhoods
when the prohibition discriminated on the basis of subject matter. Carey v. Brown,
447 U.S. 455, 465 (1980). Thus even when it is alleged that the picketing infringes
the rights of the targets of the protest by making it harder for them to run their
business without disruption, the Court has rejected regulation.

B. The Older Rules Applicable to Labor Picketing

Given the robust contemporary First Amendment protection for picketing and pro-
test, the treatment of labor picketing is anomalous. In International Brotherhood of
Teamsters v. Vogt, the Court upheld a state law prohibiting peaceful picketing by
union members at a work site because picketing “involved more than just commu-
nication of ideas * * * since it involves patrol of a particular locality and since the
very presence of a picket line may induce action of one kind or another, quite irre-
spective of the nature of the ideas which are being disseminated.” 354 U.S. 284, 289
(1957). Since then, the Court has upheld against constitutional challenge the appli-
cation of federal labor law to picketing encouraging a strike by employees other than
those employed by an entity with whom the picketing employees have a labor dis-
pute. NLRB v. Denver Building & Construction Trades Council, 341 U.S. 675 (1951).
The implicit rationale of these cases is that labor picketing is a uniquely persuasive
form of speech that induces union members to refuse to work regardless of their
views on the merits of the labor dispute. In upholding a prohibition on picketing
calling for a consumer boycott of a business if a successful boycott would threaten
the business with ruin or substantial financial loss, the Court emphasized the harm
that picketing can cause when consumers are persuaded of the union’s message.
NLRB v. Retail Store Employees Union, Local No. 1001 (Safeco Title Ins. Co.), 447
U.S. 607 (1980).

Under current First Amendment doctrine, these decisions are difficult, if not im-
possible, to justify. In the first place, they allow Congress to treat picketing engaged
in by employees affiliated with a labor union more harshly than other picketing.
Today, such a distinction would fail, inasmuch as the Court has struck down bans
on worksite picketing and worksite calls for consumer boycotts when engaged in by
civil rights activists. Police Department of the City of Chicago v. Mosley, 408 U.S.
92 (1972); NAACP v. Claiborne Hardware Co., 458 U.S. 886, 912 (1982). The Court
recently affirmed that the First Amendment prohibits differential regulation of
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speech depending on the identity of the speaker: “[Tlhe Government may commit
a constitutional wrong when by law it identifies certain preferred speakers. By tak-
ing the right to speak from some and giving it to others, the Government deprives
the disadvantaged person or class of the right to use speech to strive to establish
worth, standing, and respect for the speaker’s voice. The Government may not by
these means deprive the public of the right and privilege to determine for itself
what speech and speakers are worthy of consideration.” Citizens United v. Fed.
Election Comm’n, 130 S. Ct. 876, 899 (2010). Second, the old labor picketing cases
allow government to proscribe speech based on its content: picketing requesting
workers to withhold their labor is prohibited; picketing urging workers to work or
requesting consumers to withhold their patronage is not. Today, of course, this sort
of content-based or viewpoint-based regulation is unconstitutional, as content-based
restrictions are invalid unless strict scrutiny is met. Mosley, 408 U.S. 92; Carey, 447
U.S. 455. Finally, the notion that labor picketing can be prohibited because it is so
persuasive to workers and consumers sympathetic to labor’s causes is simply impos-
sible to square with the rest of free speech jurisprudence, which does not allow gov-
ernment to prohibit speech simply because some find it persuasive.

The anomalous treatment of labor picketing can be understood as an historical ar-
tifact when we recall that the Supreme Court developed the law of labor picketing
before it developed its modern robust protections for picketing and other forms of
symbolic speech. Thus, it made sense to the Court in the 1950s to hold that pick-
eting was not pure speech because it involves conduct (walking). Although there was
some judicial protection for symbolic speech before 1950, it was not until the late
1960s that the Court clearly articulated a test for First Amendment protection for
symbolic speech and increased the constitutional protection for it. Once the Court
expanded First Amendment protection for symbolic conduct in the 1960s and 1970s,
United States v. O’Brien, 391 U.S. 367 (1968) (burning draft cards); Spence v. Wash-
ington, 418 U.S. 405 (1974) (hanging a United States flag upside down with a peace
symbol affixed to it), the differential treatment of labor picketing lost its conceptual
moorings.

As First Amendment protection for picketing by civil rights and other groups has
expanded in recent decades, the Court has begun to accord greater First Amend-
ment protection to non-picketing labor protest. In essence, the Court distinguishes
between labor picketing (still subject to the old cases) and other forms of peaceful
labor protest, which enjoys constitutional protection more akin to that enjoyed by
civil rights and other protest. Thus, the Court held that labor handbilling at a work
site is not prohibited by federal labor law. DeBartolo Corp. v. Florida Gulf Coast
Trades Council, 485 U.S. 568 (1987). The Court reasoned that the distribution of
handbills is “expressive activity” and that “legislative proscription of such leaflets
would pose a substantial issue of validity under the First Amendment.” 485 U.S.
at 576. Similarly, in holding that the NLRA does not prohibit picketing urging a
consumer boycott of a product, the Court reasoned that its construction of the stat-
ute “reflect[s] concern that a broad ban against peaceful picketing might collide with
the guarantees of the First Amendment.” NLRB v. Fruit and Vegetable Packers,
Local 760 (Tree Fruits), 377 U.S. 58, 63 (1964). Similarly, the Court has read the
federal labor laws to protect the rights of employees to distribute newsletters and
leaflets in the workplace urging workers to support legislation and political can-
didates protective of workers’ rights. Eastex, Inc. v. NLRB, 437 U.S. 556 (1978).

In attempting to reconcile the older cases upholding regulation of labor picketing
with recent cases affording expansive protection for picketing, handbilling, and
other forms of verbal and symbolic speech, the Court has emphasized that the fed-
eral labor laws strike a “delicate balance between union freedom of expression and
the ability of neutral employers, employees, and consumers to remain free from co-
erced participation in industrial strife.” NAACP v. Claiborne Hardware Co., 458
U.S. 886, 912 (1982). The NLRB is obligated to construe the NLRA so as to main-
tain that delicate balance in the facts of each case. Its decisions are entitled to def-
erence if the factual determinations are supported by substantial evidence on the
record as a whole, its interpretation of the statute is rational, and “its explication
is not inadequate, irrational, or arbitrary.” 29 U.S.C. §159(e); Allentown Mack Sales
and Serv., Inc. v. NLRB, 522 U.S. 359, 364 (1999).

The continuing vitality of the Supreme Court’s labor picketing cases may be
doubtful given the Court’s expansive protection for picketing on myriad other topics,
including issues pertaining to fair treatment at work. Police Department of the City
of Chicago v. Mosley, 408 U.S. 92 (1972). Nevertheless, the law of labor picketing
and protest draws two crucial distinctions: (1) whether the speech is picketing or
is instead handbilling, or other comparably expressive and non-coercive communica-
tion, and (2) whether the speech is at a worksite and is directed at workers or
whether it is directed at consumers or the public. The law with respect to two cat-
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egories of labor speech is settled under Supreme Court law: picketing directed at
workers can be regulated, and handbilling directed at consumers cannot. DeBartolo
Corp. v. Florida Gulf Coast Trades Council, 485 U.S. 568 (1987). The Supreme Court
has not addressed the outer limits of regulation of labor picketing directed only or
primarily at the public, nor has it addressed the constitutional permissibility of pro-
hibiting non-picketing speech directed only or primarily at workers, at least when
the speech occurs at the worksite and when it does not call for an immediate work
stoppage.

This leaves two categories of labor protest of uncertain status: peaceful picketing
directed at the public (which is generally protected by the statute, but whose con-
stitutional status has not been addressed) and dissemination of leaflets, display of
banners, and other comparable forms of pure speech or non-coercive conduct di-
rected at workers (which, similarly, is generally protected by the statute but whose
constitutional status has not been addressed by the Court). It is these two categories
of speech that the Board has recently held entitled to First Amendment protection.

C. The Lower Court and NLRB Approaches to Labor Protest

In the absence of Supreme Court precedent, the NLRB and the federal courts of
appeals have reached an array of conclusions on the statutory and constitutional
protection for picketing directed at the public and leafleting and other non-coercive
protest directed at workers. Although the cases are not entirely consistent, overall
they have found protection for such expression. Three types of protest activity have
drawn the most litigation: display of banners; distribution of handbills; and various
forms of street theater, including the appearance at a worksite of employees dressed
up in rat costumes and the staging of mock funerals. As will be explained below,
generally speaking the NLRB’s past efforts to prohibit peaceful bannering and street
theater have been rejected by the federal courts. It is entirely appropriate—indeed,
it is explicitly contemplated by the statutory scheme—that the Board has now con-
IC\}E(:I{ﬁg that peaceful bannering and street theater cannot be prohibited by the

1. BANNERS AND LEAFLETS

The courts of appeals have held that the display of a banner may not be prohib-
ited by the NLRA unless the message on the banner would lead consumers and
passersby to conclude that the worksite is dangerous or unhealthful. In Overstreet
v. United Brotherhood of Carpenters, 409 F.3d 1199 (9th Cir. 2005), on public side-
walks some distance from retailers that contracted with contractors using non-union
labor and paying low wages, the Carpenters Union displayed banners reading
“Shame on [name of retailer]” in large letters, with the words “Labor Dispute” in
smaller letters underneath. The NLRB General Counsel issued a complaint against
the Carpenters Union and sought an injunction against the activity under section
10(1) of the NLRA. The court of appeals rejected the General Counsel’s interpreta-
tion of the statute and held that the bannering was protected by the First Amend-
ment and could not be equated with signal picketing prohibited under the Supreme
Court’s labor picketing jurisprudence. The court explained:

[TThe reliance on the physical presence of speakers in the vicinity of the individ-
uals they seek to persuade * * * is no basis for lowering the shield of the First
Amendment or turning communication into statutory “coercion.”

Nor are the union members’ activities “coercive” for any reason other than their
physical presence. The union members simply stood by their banners, acting as
human signposts. Just as members of the public can “avert [their] eyes” from bill-
boards or movie screens visible from the public street, they could ignore the Car-
penters and the union’s banners. If anything, the Carpenters’ behavior involved less
potential for “coercing the public than the handbilling in DeBartolo, as there was
no one-on-one physical interaction or communication.” 409 F.3d at 1214.

When the message on the banner would lead consumers to conclude that the tar-
geted business is dangerous or unhealthful (as where the union displayed a banner
saying “This Medical Facility is Full of Rats”), a divided panel of the Ninth Circuit,
over the dissent of Judge Kozinski, held the banner was defamatory. San Antonio
Community Hospital v. Southern California District Council of Carpenters, 125 F.3d
1230 (9th Cir. 1997). Distinguishing other cases in which unions had referred to em-
ployers as “rats” on the ground that the audience would know that rat is a slang
term of art for an employer paying substandard wages, the court found that pass-
ersby might think that the hospital in this case had a rodent problem. Id. at 1235.
Alternatively, if a union distributes handbills to workers (rather than to consumers
and the public) and a work stoppage immediately ensues, a divided panel of the
D.C. Circuit held that the handbilling was tantamount to picketing urging a strike
and could be prohibited. Warshawsky & Co. v. NLRB, 182 F.3d 948 (D.C. Cir. 1999).
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2. STREET THEATER AND THE RAT

In labor disputes across the country, workers and their unions have engaged in
a variety of forms of street theater as protest. In a few cases, workers staged a mock
funeral accompanied by signs proclaiming that patronizing the target business
“should not be a grave decision.” Sheet Metal Workers’ International Association,
Local 15 v. NLRB, 491 F.3d 429 (D.C. Cir. 2007); Kentov v. Sheet Metal Workers,
Local 15, 418 F.3d 1259 (11th Cir. 2005). In another few cases, employees dressed
up in rat costumes and strolled around public sidewalks near job sites with leaflets
complaining that targeted businesses were rats because they paid substandard
wages. Construction & General Laborers Local Union 4 (Quality Restorations), Case
13-CC-2006, Advice Memorandum (January 19, 1996) (individual dressed as a rat
who patrolled in front of association confronted customers or employees and thus
was not engaged in protected free speech). Northern California Regional Council of
Carpenters, Cases 32-CC-1469-1; 32-CC-1480-1; 32-CC-1482-1; 32-CC-1483-1; 32-
CB-5451-1, Advice Memorandum (October 31, 2002) (person in rat costume who pa-
trolled in front of employer premises was confrontational and coerced employers and
thus violated section 8(b)).

At least one protest involved inflating a 16-foot-tall balloon in the shape of a car-
toon rat. Sheet Metal Workers’ Int’l Assn, 491 F.3d at 432. In other cases, janitors
have conducted sing-alongs on the sidewalk outside of commercial office buildings
or paraded around with mops and brooms. Service Employees Union Local 87, 312
NLRB 715 (1993). And in at least one instance which appears never to have re-
sulted in a published agency or judicial decision, hotel room cleaners supported their
demand for better wages by wheeling a bed onto a public sidewalk outside a hotel
and demonstrated the physically arduous labor of changing the sheets on hotel beds.

There have been only a few court of appeals decisions on the permissibility of
worker street theater, and they have reached conflicting conclusions. The D.C. Cir-
cuit, in an extensive and scholarly opinion by Chief Judge Douglas Ginsburg, held
that the mock funeral could not constitutionally be prohibited, Sheet Metal Workers’
Int’l Assn, 491 F.3d at 439. The Eleventh Circuit, in an opinion by Judge Kravitch,
held that the mock funeral was more like picketing than it was like leafleting and
thus could be prohibited. Kentov, 418 F.3d at 1266. Because review may be had in
the D.C. Circuit in any case decided by the NLRB, 29 U.S.C. §159(f), it is not unrea-
sonable for the Board to follow the D.C. Circuit’s guidance and hold that banners
and street theater cannot constitutionally be prohibited under section 8(b).

The NLRB’s recent efforts to reconcile its own jurisprudence on the distinction be-
tween picketing, leafleting, bannering, and street theater are entirely reasonable. In
Eliason & Knuth, 355 NLRB No. 159 (2010), the Board exhaustively canvassed the
Supreme Court’s and its own prior treatment of picketing and other labor protest
in light of the Court’s historical and evolving First Amendment treatment of the
various forms of symbolic speech. The Board quite reasonably concluded that the
display of a banner is closer to the leafleting protected by the Court in DeBartolo
than to the picketing prohibited in Vogt and its progeny. See also Carpenters Local
Union No. 1506 (Marriott), 255 NLRB No. 219 (2010) (following Eliason & Knuth).
The Board concluded in Southwest Regional Council of Carpenters, 356 NLRB No.
88 (2011), that the display of banners is not prohibited by the statute even if the
banners are at construction sites rather than at places frequented by the general
public. The Board concluded that the bannering cannot be prohibited in the absence
of evidence that the display of a banner is intended as a covert signal to engage
in an illegal secondary work stoppage (as might be the case if the employees picket)
rather than as an effort to persuade workers, consumers, and other friends of labor
about the harm caused by the employers paying substandard wages.

These recent efforts to reconcile the First Amendment rights of workers to pub-
licize the nature of their labor dispute with the Supreme Court’s treatment of labor
picketing are entirely reasonable. As the Supreme Court has emphasized for dec-
ades, the National Labor Relations Act gives the Board the responsibility to regulate
and protect both worker and employer speech “in the context of its labor relations
setting.” NLRB v. Gissel Packing Co., 395 U.S. 575 (1969). See also NLRB v. Ex-
change Parts Co., 375 U.S. 405 (1964). In both Gissel and Exchange Parts the Court
deferred to the Board’s determination of whether particular speech was protected
or prohibited by the NLRA. The Board has for 75 years attempted to decide, based
on the evidence in cases and its expertise in labor relations, which speech by em-
ployees and by employers should be protected by the NLRA, prohibited by the
NLRA, or left unregulated. Given that the weight of court of appeals decisions have
rejected the Board’s previous efforts to prohibit peaceful dissemination of leaflets or
display of banners, as discussed above, and given the Supreme Court’s recent un-
equivocal First Amendment protection for picketing and other protest, the Board
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reasonably has concluded that bannering and leafleting are not prohibited by sec-
tion 8(b) of the NLRA. The Board would also be reasonable to conclude that other
forms of symbolic speech, including street theater such as the rat and mock funer-
als, cannot be proscribed unless the conduct blocks ingress or egress to the property
or contains false and defamatory statements. Indeed, given the Supreme Court’s re-
cent 8-1 decision in Snyder v. Phelps upholding offensive picketing at military fu-
nerals, the Board’s prior jurisprudence allowing extensive prohibitions of worker
protest based on its content and even its viewpoint is constitutionally suspect. Thus,
the Board is well within its broad statutory authority to interpret the NLRA in light
of workplace realities and to develop a labor policy that grants robust protection to
worker speech. Indeed, its decisions in this area are all but compelled by the protec-
tion courts of appeals and the Supreme Court have granted to non-picketing labor
protest.

D. Corporate Social Responsibility Campaigns Do Not Violate RICO

The title of this hearing suggests possible concern about whether union corporate
social responsibility campaigns are desirable as a matter of policy or permissible as
a matter of law. Inasmuch as they are designed to enforce workers’ statutory rights
to unionize and to inform consumers and workers about a company’s labor, safety,
and environmental practices, they are good policy. Whatever one’s views about their
desirability as a matter of policy, however, there is no basis in law for an outright
prohibition. As noted above, to the extent that a corporate social responsibility cam-
paign involves publicity about a company’s labor, safety, or environmental record,
it is protected by the First Amendment. To the extent that it involves invoking regu-
latory proceedings or litigation challenging the legality of particular practices, the
usual rules governing meritorious litigation apply. But to the extent that the argu-
ment is that the mere fact of a corporate campaign, including an effort to secure
recognition through card-check and a neutrality agreement, coerces a company, the
law 1s on the unions’ side. To date, several federal courts have rejected RICO chal-
lenges to union efforts to organize through card check and neutrality agreements.
Cintas Corp. v. UNITE HERE, 601 F. Supp. 2d 571 (S.D.N.Y.), aff'd, 355 F. App’x
508 (2d Cir. 2009); Wackenhut Corp. v. Service Employees Int’l Union, 593 F. Supp.
2d 1289 (S.D. Fla. 2009). See generally Brudney, supra, 83 S. Cal. L. Rev. 731.

II1. Congress Should Not Interfere With the NLRB’s Adjudication of Pending Cases

It appears from the public commentary of some Members of Congress that some
of the NLRB’s recent decisions on labor protest and other topics, along with the de-
cision of the Acting General Counsel to issue a complaint one case, have caused con-
sternation. While it is not unheard of for Members of Congress to criticize the Board
when its decisions on important matters of labor law and policy are contrary to the
Members’ own preferences, it is important not to allow criticism of past decisions
or concerns about the general direction of Board law to become efforts to coerce or
intimidate the Board into resolving disputed issues of fact in pending cases. There
is no basis for suggesting that the decision of the Acting General Counsel to issue
a complaint in one case and the Board’s request for amicus briefs in another is evi-
dence that the Board is somehow exceeding its statutory authority. Specialty
Healthcare and Rehabilitation Center of Mobile and United Steelworkers, District
9, 15-RC-8773, and Boeing and International Ass’n of Machinists District Lodge 751,
19-CA-32431.

As an independent agency that exercises powers to adjudicate cases subject to def-
erential review from the courts of appeals under the substantial evidence standard,
Universal Camera Corp. v. NLRB, 340 U.S. 474 (1962), the NLRB is obligated by
the National Labor Relations Act to decide cases based on evidence adduced in an
adversary hearing. Its adjudicatory processes are relatively formal as compared to
those of many agencies. It acts in the place of a United States District Court in en-
forcing the statutory rights of individuals and entities. Like any entity that adju-
dicates cases based on law and fact, including federal and state trial courts, prin-
ciples of separation of powers and due process necessitate a degree of independence
from legislative oversight as the agency carries out its adjudicatory role.

Although a number of federal court decisions have addressed the propriety of Con-
gressional interference in agency processes, the most closely on point is Pillsbury
Co. v. Federal Trade Commission, 354 F.2d 952 (5th Cir. 1966). In Pillsbury, a Sen-
ate subcommittee interrogated the Chair of the FTC and members of his staff re-
garding a pending case and expressed views on how it should be decided. After the
FTC later decided the case along the lines suggested by the Senators, the court of
appeals found the Senate inquiry to be improper and to have infringed the due proc-
ess rights of the litigants to a “fair trial” and to be free from the “appearance of
impartiality.” Id. at 964. The court of appeals said that when a congressional inves-
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tigation “focuses directly and substantially upon the mental decisional processes of
a Commission in a case which is pending before it, Congress is no longer inter-
vening in the agency’s legislative function, but rather, in its judicial function.” Id.
Accord: Koniag v. Andrus, 580 F.2d 601, 610 (D.C. Cir. 1978) (holding that a letter
sent from a chair of a House committee to the Secretary of Interior regarding the
Secretary’s review of decisions of the Bureau of Indian Affairs created the appear-
ance of a compromise of the Secretary’s impartiality and remanding to the new Sec-
retary of the Interior for a fair and dispassionate treatment of the matter).

Later cases that have rejected challenges to Congressional interference in agency
processes have emphasized that the interference did not express a view on the mer-
its but was instead intended only to expedite the decision, Gulf Oil Corp. v. Federal
Power Commission, 563 F.2d 588 (3d Cir. 1977), or that there was no evidence that
the intervention had an effect on the agency’s decision, ATX, Inc. v. U.S. Dep’t of
Transp., 41 F.3d 1522, 1529-30 (D.C. Cir. 1994); State of California v. Federal En-
ergy Regulatory Comm’n, 966 F.2d 1541, 1552 (9th Cir. 1992), or that the agency
proceeding was informal, United States ex rel. Parco v. Morris, 426 F. Supp. 976
(E.D. Pa. 1977). See generally Morton Rosenberg & Jack H. Maskell, Congressional
Research Serv., RL 32113, Congressional Intervention in the Administrative Proc-
ess: Legal and Ethical Considerations (2003).

Conclusion

The Board’s recent decisions in the area of labor protest are entirely consistent
with the trend in the United States Supreme Court’s First Amendment jurispru-
dence. They are, moreover, a reasonable agency response to the fact that the agen-
cy’s prior and less speech-protective approach to leafleting, street theater, and other
non-picketing protest met with hostility from several federal courts. Wholly apart
from the question whether the recent cases upholding worker protest rights are
compelled by the First Amendment, there is no evidence that robust protection for
employee speech has any adverse effect on job creation or the health of the Amer-
ican economy, and there is some evidence suggesting that it helps both the economy
and the polity by enabling consumers and workers make informed decisions to sup-
port companies that adopt responsible labor and environmental practices that are
consistent with the consumers’ and workers’ values.

Whatever the views of the current Congressional majority about the trend of the
NLRB’s case law on labor protest or other areas, there will be time enough for the
losing party in those cases to seek review in the federal courts of appeals and for
Members of Congress to call hearings to criticize the decisions later. To interfere
with the Board’s adjudication of pending cases jeopardizes the due process rights
of all the parties to the case and casts doubt on the ability of the administrative
state to fairly adjudicate the statutory and constitutional rights of the parties that
appear before it.

Chairman ROE. Thank you, Ms. Fisk.
And Mr. Fritts?

STATEMENT OF JONATHAN C. FRITTS, ESQ., PARTNER,
MORGAN, LEWIS & BOCKIUS

Mr. FrRITTS. Chairman Roe, Ranking Member Andrews, members
of the subcommittee, thank you for inviting me to testify today. I
am honored to appear before you.

I am a partner in the law firm of Morgan, Lewis & Bockius. I
represent employers in many industries regulated by the National
Labor Relations Act.

The act serves an important function in our national economy.
Its primary purpose is to encourage unions and employers to re-
solve their disputes peacefully through the collective bargaining
process. The act protects the right of employees to strike and the
right of employers to lock out, but the act does not assume that the
parties will be engaged in a constant state of industrial warfare.
To the contrary, the act assumes that the threat of a strike or lock-
out will provide a strong incentive for the parties to resolve their
disputes at the bargaining table. Once the parties reach an agree-
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ment, the act assumes that there will be labor peace during the
term of the agreement.

This system of collective bargaining was designed at a time when
the strike was the primary weapon used by labor to exert pressure
on an employer. What has changed in recent years is that unions
increasingly believe that the strike is an ineffective weapon, so
they are abandoning it in favor of the corporate campaign.

Whereas the act carefully regulates the right to strike, corporate
campaigns are difficult to regulate because they involve conduct
that is arguably protected by the First Amendment. Strikes also
differ from corporate campaigns in that a strike necessarily entails
a loss of pay for the striking employees, which creates an incentive
to resolve their dispute as quickly as possible. In contrast, cor-
porate campaigns result in little or no economic harm to the em-
ployees, which means that the union can engage in a prolonged
campaign without any real pressure from the employees to resolve
the dispute.

Before I discuss some recent NLRB decisions that involve cor-
porate campaign tactics, I want to express my respect for the Board
and its many employees who have dedicated their careers to ad-
ministering the act. The issues presented to the Board often do not
have easy answers, and there are multiple interests at stake. The
interests of employees, unions, and employers are often in conflict,
but a balance must be reached. It is said that people who work in
labor relations are doing their job well when everyone is angry
with them. I think that saying holds true for the Board.

Employers seem to be more upset with the Board these days
than unions or employees. The Board has issued a number of deci-
sions that provide additional weapons for unions and employees to
use against their employer in a corporate campaign.

One of these cases holds that unions have the right to display
large banners calling for a boycott of a secondary employer without
violating the act’s secondary boycott provisions. Another case held
that employees of AT&T had the right to wear T-shirts that said
“inmate” on the front and “prisoner of AT&T” on the back while
they were on the job and visiting AT&T’s customers in their homes.
And another recent case held that off-duty employees of a res-
taurant located in a hotel had the right to distribute handbills to
hotel customers while on hotel property.

There has been a lot of publicity surrounding the acting general
counsel’s decision to prosecute a complaint against Boeing based on
its decision to locate some additional 787 assembly work in South
Carolina rather than at its union-represented facilities in Wash-
ington State and Oregon.

What is remarkable to me about the Boeing case is that the act-
ing general counsel found that Boeing satisfied its duty to bargain
with the machinists’ union over the decision to locate this work in
South Carolina. The Board found that the union had waived its
right to bargain on the issue in its collective bargaining agreement
with Boeing.

In my view, the prosecution of the Boeing case does not advance
the core purpose of the act, which is to promote industrial peace
through the process of collective bargaining. The Boeing dispute ar-
guably was resolved at the bargaining table when the union recog-
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nized Boeing’s right to determine the location where the work will
be performed. Instead, the dispute has exploded into an intense
public relations campaign as a result of the acting general counsel’s
prosecution.

Because Board litigation often takes years to resolve, the dispute
is not likely to end anytime soon. This is an unfortunate outcome
for all parties, regardless of who ultimately prevails in the litiga-
tion.

This concludes my prepared testimony. Thank you.

[The statement of Mr. Fritts follows:]

Prepared Statement of Jonathan C. Fritts, Partner,
Morgan, Lewis & Bockius LLP

Chairman Roe, Ranking Member Andrews, and Members of the Subcommittee,
thank you for your invitation to participate in this hearing. I am honored to appear
before you today.

By way of introduction, I am a partner in the law firm of Morgan, Lewis &
Bockius LLP, where I represent employers in many industries under the National
Labor Relations Act, including manufacturing, construction, maritime, retail food,
and higher education. I am also an Adjunct Professor at Georgetown University Law
Center, where I co-teach a course on labor law with a retired chief counsel of the
National Labor Relations Board. Beginning in September 2011, I will serve as the
management co-chair of the American Bar Association’s Committee on Practice and
Procedure under the National Labor Relations Act.!

In my testimony today, I will describe the phenomenon of union corporate cam-
paigns and how they relate to the structure and policies of the National Labor Rela-
tions Act (NLRA or Act).2 I will also discuss recent National Labor Relations Board
(NLRB or Board) cases that relate to union corporate campaign tactics and what
effect those cases have on employers that are the target of a corporate campaign.
Finally, I will address the Boeing case and its relevance to the subject matter of
this hearing.

What Is a Corporate Campaign?

One of the most frequently cited definitions of a corporate campaign is attributed
to the current President of the AFL-CIO, Richard L. Trumka:

Corporate campaigns swarm the target employer from every angle, great and
small, with an eye toward inflicting upon the employer the death of a thousand cuts
rather than a single blow.3

Unions engage in corporate campaigns as an alternative to calling a strike as a
means of applying pressure on employers. This is because unions increasingly be-
lieve that the strike is an ineffective weapon of industrial warfare.# A strike nec-
essarily entails a loss of pay for the striking employees, which tends to have a miti-
gating effect on the duration of the labor dispute. Because both parties (the em-
ployer and the union-represented employees) suffer economic consequences during
a strike, there is an incentive on both sides of the table to resolve the labor dispute
as quickly as possible.

During a corporate campaign, however, employees generally continue to work and
receive pay. Therefore, employees suffer little or no economic harm as a result of
the union’s campaign against their employer. This means that a union can wage a
prolonged corporate campaign without any real pressure from the employees to re-
solve the underlying dispute. Consequently, the dispute may persist for as long as
the employer is willing to resist the union’s demands and absorb the economic dam-
age caused by the campaign.

Corporate campaigns are used in various types of labor disputes. They are used
during an organizing campaign in order to pressure an employer to remain neutral
during the campaign and to recognize the union without an election. They also can
be used as a means of creating leverage for the union in the context of negotiating
a collective bargaining agreement on behalf of a group of employees that the union
already represents.

The target of the corporate campaign may not be the employer with which the
union has a labor dispute. For instance, the union may engage in corporate cam-
paign tactics against the employer’s customers, suppliers, lenders, creditors, or in-
vestors as a means of creating secondary pressure against the employer.5

The types of tactics employed in a corporate campaign vary widely, and are lim-
ited only by the union’s imagination. They typically involve efforts to generate nega-
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tive publicity for the employer though print, radio, or television advertisements or
the display of billboards, banners, or inflatable rats. The union may coordinate these
public relations activities with civic or religious leaders, politicians, or public inter-
est groups. Corporate campaigns can involve calls for boycotts of the employer’s
products, including through picketing, handbilling, or demonstrations at stores or
other retail outlets. The union also may seek to apply personal pressure against the
corporation’s officers and directors, through picketing or demonstrations at their
residences or at social events.

Corporate campaigns may involve other forms of pressure that have no apparent
connection to the labor dispute. For instance, the union may lobby legislators or reg-
ulators to withhold government contracts, to block zoning approvals, or to deny pub-
lic financing to the employer that is the target of the corporate campaign. The union
also may file charges or initiate legal action under a variety of state or federal laws,
such as environmental laws, securities laws, or employment laws. These claims or
charges may then be withdrawn as soon as the labor dispute is resolved.

Does Federal Labor Law Regulate Corporate Campaign Tactics?

Corporate campaigns must be understood in the context of the structure and pol-
icy of the NLRA. The basic policy objective of the Act is to promote industrial peace
through the process of collective bargaining.6 Somewhat paradoxically, the right to
strike (and the employer’s corresponding right to lockout) promotes industrial peace
by creating an incentive for the parties to negotiate and resolve their differences at
the bargaining table.” In most cases, the parties do not engage in a strike or a lock-
out, but instead decide to enter into an agreement that reflects each side’s actual
or perceived economic leverage.

Once the parties have entered into a collective bargaining agreement, the Act as-
sumes that there will be labor peace during the term of the agreement. Section 8(d)
of the Act prohibits the parties from engaging in a strike or lockout until at least
60 days after they have provided written notice of their desire to negotiate a new
agreement.8 In addition, the party seeking to modify the agreement is obligated to
notify the Federal Mediation and Conciliation Service and any equivalent state
agency, so that these agencies may help the parties resolve their negotiations peace-
fully.?

To further ensure industrial peace during the term of a collective bargaining
agreement, Congress enacted Section 301 of the Labor Management Relations Act,
which creates a federal cause of action to enforce the terms of the collective bar-
gaining agreement, including the duty to resolve disputes through arbitration.1® The
legislative history of Section 301 clearly reflects Congress’s expectation that employ-
ers should be able to run their businesses without the threat of economic warfare
during the term of a collective bargaining agreement:

The chief advantage which an employer can reasonably expect from a collective
labor agreement is assurance of uninterrupted operation during the term of the
agreement. Without some effective method of assuring freedom from economic war-
fare for the term of the agreement, there is little reason why an employer would
desire to sign such a contract.1!

Corporate campaigns are designed to “sidestep the labor laws” by creating new
forms of economic warfare as an alternative to the carefully regulated right to
strike, either during or after the term of a collective bargaining agreement.12 There
is no provision of the NLRA that regulates “corporate campaigns.” To the contrary,
unions typically employ corporate campaign tactics that cannot be regulated because
they fall within the arguable scope of First Amendment speech or petitioning activ-
ity.13 Thus, while a corporate campaign may have a destructive impact on an em-
ployer’s business, the employer is largely without a remedy to counteract the union’s
campaign.

Recent NLRB Cases That Relate to Union Corporate Campaign Tactics

Some recent NLRB decisions provide additional weapons for unions to use in a
corporate campaign. For instance, the Board recently decided that a union’s display
of large (3 to 4 feet high and 15 to 20 feet wide) stationary banners, calling for a
boycott of a neutral employer’s business, did not violate the Act’s secondary boycott
provisions.14 The Board held that the display of these banners outside the secondary
employer’s facility did not “coerce” the secondary employer and therefore did not
constitute an unlawful secondary boycott under the Act.

As a result of this decision, unions are more likely to utilize large banners in a
corporate campaign. Banners such as these typically are not directed against the
employer with which the union has a labor dispute. Instead, they are used to pres-
sure companies that do business with the target employer. Displaying a large, and
often provocative, banner may be as effective, if not more effective, than traditional
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picketing, which is regulated by the Act’s secondary boycott provisions. By holding
that banners, unlike picketing, constitute non-coercive speech, the Board has effec-
tively exempted these types of banners from regulation under the Act.

In another recent case,!® the Board held that AT&T could not prohibit employees
from wearing, while on the job and visiting customers in their homes, t-shirts that
said “INMATE #” on the front and “PRISONER OF AT$T” on the back. The Board
dismissed the employer’s concern that customers would be disturbed by an employee
arriving at their home wearing this t-shirt. The Board found that the “totality of
the circumstances would make it clear that the technician was one of [AT&T’s] em-
ployees and not a convict.” 16 Member Hayes dissented, arguing that the Board ma-
jority “failed to give sufficient weight to the potential for employees wearing these
shirts to frighten customers in their own homes and thereby to cause substantial
damage to [AT&T’s] reputation.” 17

The AT&T case demonstrates that the current Board will allow unions and em-
ployees to engage in corporate campaign tactics while they are on the job. This
means that employees can work and collect pay from their employer while they are
engaged in a form of economic warfare against their employer. Such tactics stand
in contrast to the traditional strike, which involves a deliberate withholding of labor
(and therefore a foregoing of pay) by employees who wish to protest their wages,
hours, or working conditions. For this reason, a corporate campaign is viewed by
unions and employees as a superior alternative to a traditional strike because a cor-
porate campaign is effectively a “strike with pay.”

In addition to permitting employees to engage in corporate campaign tactics while
on the job, the current Board is inclined to permit employees to engage in such tac-
tics while on the employer’s property. For instance, in a case arising in the hotel
industry, the Board held that off-duty employees of a restaurant company are enti-
tled to distribute handbills while on the hotel’s property.1® Even though the employ-
ees were employed by the restaurant company and not the hotel, the Board con-
cluded that the hotel violated the Act when it prohibited the off-duty restaurant em-
ployees from distributing handbills to hotel customers while on hotel property.1®

The Board is currently considering the extent to which non-employee union agents
should be permitted to distribute anti-employer literature on the employer’s prop-
erty, even if the union has no labor dispute with that employer.20 On November 12,
2010, the NLRB solicited briefs on the question of whether the Board should con-
tinue to apply its existing precedent, which holds that an employer may not prohibit
non-employee union agents from soliciting or distributing literature on its property
if the employer allows charitable or civic organizations to solicit on its property.2!
Several federal courts of appeals have criticized the Board’s current standard in
cases involving non-employee union agents who seek access to an employer’s prop-
erty in order to persuade customers to boycott the employer.22 It remains to be seen
whether the Board will adhere to its precedent despite the contrary views of these
federal courts of appeals.

How Does the Boeing Case Fit in to All of This?

The Acting General Counsel’s much-publicized decision to prosecute an unfair
labor practice complaint against Boeing can be viewed as a corporate campaign tac-
tic in the sense that it involves an effort by the International Association of Machin-
ists and Aerospace Workers (IAM) to obtain an outcome that the union was not able
to achieve at the bargaining table.

The complaint alleges that Boeing violated the Act when it decided to locate a sec-
ond production line for its 787 Dreamliner aircraft at a facility in South Carolina,
rather than at its IJAM-represented facilities in Washington State and Oregon.23 The
theory of the complaint is that Boeing made this decision in order to retaliate
against the TAM-represented employees based on their past strike activity at the
Washington State and Oregon facilities.

This complaint will be litigated before an NLRB Administrative Law Judge at a
hearing beginning on June 14, 2011. I am not in a position to comment on the issues
and allegations that will be litigated at the hearing. I am not privy to any of the
evidence that will be presented in the hearing, beyond what has been reported pub-
licly. I will, however, comment on a significant issue that is not going to be litigated
in that hearing.

According to the “fact sheet” published on the NLRB’s website,24 the Acting Gen-
eral Counsel decided not to prosecute any allegation that Boeing violated its duty
to bargain with the IAM over the decision to locate the second 787 production line
in South Carolina. This is because the Board concluded that the IAM “waived its
right to bargain on the issue in its collective bargaining agreement with Boeing.” 25

The Board’s conclusion that Boeing had the unilateral right, under its collective
bargaining agreement, to locate this work in South Carolina is a significant one.
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The Board’s standard for proving that a union has waived its right to bargain over
an issue is an exceedingly high one, requiring proof that the union’s waiver was
“clear and unmistakable.”26 In other words, the employer and the union must “un-
equivocally and specifically express their mutual intention to permit unilateral em-
ployer action with respect to a particular employment term, notwithstanding the
statutory duty to bargain that would otherwise apply.” 27 This standard “reflects the
Board’s policy choice, grounded in the Act, in favor of collective bargaining con-
cerning changes in working conditions that might precipitate labor disputes.” 28

In this case, the Board found that Boeing and the IAM negotiated about Boeing’s
right to perform work in other locations and “unequivocally and specifically” agreed
that Boeing was entitled to make these decisions unilaterally. Boeing exercised that
right when it decided to locate the second 787 Dreamliner production line in South
Carolina. The Board concluded that Boeing had no further obligation to bargain
with the IAM over this decision.

Nonetheless, the Acting General Counsel decided to challenge Boeing’s decision as
a violation of the NLRA based on a theory of discrimination and retaliation under
Section 8(a)(3) and (1) of the Act. If the Acting General Counsel succeeds on this
theory, he will ask the Board to order Boeing to move the second 787 production
line from South Carolina to the IAM-represented facilities in Oregon and/or Wash-
ington State. This remedy, if granted, will override Boeing’s collectively bargained
right to decide where it wishes to perform this work.

In my view, this prosecution does not advance the core purpose of the Act—pro-
moting industrial peace through the process of collective bargaining. Certainly, the
Acting General Counsel has an obligation to protect the rights of employees to en-
gage in strikes and other concerted activity protected by the Act. But this is not a
case where the employees are in the vulnerable early stages of an organizing cam-
paign. The Boeing employees have been represented for decades by a powerful and
sophisticated union, the IAM. They have a mature collective bargaining relation-
ship, with an agreement that no doubt reflects a series of carefully negotiated com-
promises over time. By stepping into this dispute, the Acting General Counsel is al-
tering the delicate balance of power and likely undermining the deal that the par-
ties negotiated when the IAM agreed to recognize Boeing’s right to determine the
location where the additional 787 assembly work will be performed.

For these reasons, the Acting General Counsel’s decision to prosecute this case
does not serve “the Board’s policy choice, grounded in the Act, in favor of collective
bargaining concerning changes in working conditions that might precipitate labor
disputes.” 29 Board litigation can be a distraction from the bargaining process. And
because Board litigation often takes years to resolve, it can disrupt labor relations
and the expectation of industrial peace during the term of a multi-year collective
bargaining agreement.

The Board’s job is not an easy one, to be sure. There are important rights and
interests on both sides of the table. And in a labor dispute of this magnitude, a
breakdown in the collective bargaining relationship can have a profound effect on
the national economy. In these circumstances, the aggressive prosecution of unfair
labor practice charges may ultimately disrupt, rather than promote, industrial
peace. A dispute that might otherwise have been resolved at the bargaining table
(and arguably was resolved by virtue of the IAM’s waiver in this case) has exploded
into an intense public relations campaign as a result of the Acting General Coun-
sel’s decision to prosecute. That is an unfortunate and costly result, whatever the
outcome of the litigation may be.

This concludes my prepared testimony. Thank you again for the invitation to ap-
pear today. I would be happy to answer any questions that Members of the Sub-
committee may have.
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Chairman ROE. Thank you, Mr. Fritts.

Mr. Andrews, questions?

Mr. ANDREWS. Thank you, Mr. Chairman.

I would like to thank the witnesses for their preparation and
their compelling testimony this morning.

Mr. Fritts, thank you for the respect that you showed to the em-
ployees and the board members of the NLRB. It is appreciated, and
I thought it was very appropriate.

You have accomplished a lot in your career as a lawyer rep-
resenting parties in labor disputes—right? That is essentially what
you do?

Mr. FRITTS. Yes.

Mr. ANDREWS. Let’s assume that you were representing an em-
ployer in a labor dispute and there was controversy around what
the employer did. And let’s say that the workers who were con-
testing things with your client said that your employer was engag-
ing in a systematic campaign to coerce the employees, you know,
to avoid their collective bargaining rights. And the committee de-
cided to write you a letter that said, we want to see all of the com-
munications that exist between you and your client, you and that
employer, about this alleged coercion campaign.

Would you comply with that request?
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Mr. FriTTs. Ranking Member Andrews, there would certainly be
attorney-client privilege issues associated with that. But your ques-
tion raises a policy issue that currently is before the Board

Mr. ANDREWS. Well, look, my question was, would you comply
with the request? Is the answer “no”?

Mr. FrITTS. I would not disclose attorney-client privileged com-
munication.

Mr. ANDREWS. Okay. And the basis of your refusal to disclose
that would be what, would be the attorney-client privilege? And
could you explain to us why you think that would be an invasion
of that privilege?

Mr. FrITTS. Well, to the extent the communications reflected ad-
vice of counsel or efforts by me as counsel to prepare for litigation,
they would be privileged.

I would also say that to the extent, in preparing for any type of
litigation, the employer had collected statements from witnesses,
employee witnesses, and there was a promise of confidentiality,
that employer would seek to refuse to disclose those statements to
the ]?ioard or to any third party prior to any litigation, just as the
Board——

Mr. ANDREWS. So the basis of your refusal to turn it over would
be the attorney-client privilege and I guess what we would call the
attorney-work-product privilege?

Mr. FrITTS. Right.

Mr. ANDREWS. I am going to read to you from a letter from this
committee to the acting general counsel of the NLRB of May 5th
in which the committee directs the acting general counsel to turn
over, quote, “all documents and communications between NLRB
Region 19,” which is where the Boeing complaint originated, “and
the NLRB national office addressing the Boeing complaint.”
| Dg you think that that request violates the attorney-client privi-

ege?’

Mr. FriTTs. Well, I think, to the extent there is privileged com-
munications, the general counsel might be entitled to withhold
those. But I think——

Mr. ANDREWS. Let’s examine that extent. If the general counsel
has said to the people in the field office, “What material facts
might exist that would show a violation of the National Labor Rela-
tions Act, and give me your opinion as to whether you think these
facts are credible and whether they rise to that level,” would that
be within the attorney-client privilege?

Mr. FriTTs. Well, I think what you are referring to is what the
Board, historically, zealously defends, and those are statements of
witnesses who have provided affidavits in the course of inves-
tigating the complaint.

Mr. ANDREWS. Right. And do you agree the Board should zeal-
ously defend that privilege?

Mr. FriTTS. I agree that they do, and I agree that they should.
And I think they also should——

Mr. ANDREWS. So, do you agree that this characterization that I
have given in this letter of May 5th would require those commu-
nications to be turned over?

Mr. FrITTS. Well, it depends on, I think, the scope of what is in
the acting general counsel’s file
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Mr. ANDREWS. Well, let’s say if there were statements from wit-
nesses that would be material witnesses that were in those docu-
ments, you believe they shouldn’t be turned over, right?

Mr. FrITTS. I believe that is consistent with the Board’s long-
standing position. And I think the Board’s longstanding posi-
tion

Mr. ANDREWS. Okay. I agree with you. I agree with you that this
request from the committee was inappropriate.

And I would yield back the balance of my time.

Chairman ROE. I thank the ranking member.

Dr. DesdJarlais?

Mr. DESJARLAIS. Thank you, Mr. Chairman.

And thank you to all our witnesses for being here today.

I wanted to start a little bit off-topic and ask if any of you are
aware of a draft Executive order that has been brought forth by
President Obama requiring companies who contract with the Fed-
eral Government to disclose any campaign contributions in advance
of receiving a contract. Are any or all of you familiar with that Ex-
ecutive order?

Mr. Bego, yes.

Ms. Fisk, no.

Okay. Well, Mr. Bego, you had mentioned that when the SEIU
had come to you that they had asked that you give a list of all your
employees and homes and addresses. So you are familiar with the
draft Executive order.

And for those of you who are not, it is an order where any com-
pany seeking a government contract must supply, in advance of
being awarded the contract, disclosure of all financial contribu-
tions, not only for themselves but also for their employees.

And we discussed that in the Oversight Committee. And, basi-
cally, one of the glaring exemptions was that unions were not re-
quired to give the same information.

And I thought, maybe, Ms. Fisk, you would have an opinion on
that. But you have no knowledge of that draft Executive order?

Ms. Fisk. No, I haven’t seen the draft Executive order.

Mr. DESJARLAIS. Okay.

Mr. Bego, you have. Does that particular order bother you in the
same way?

Mr. BEGo. Well, I have not had the opportunity to read the whole
thing, but I am familiar with it. And I

Mr. DESJARLATS. Okay. All right. Well, let me move on.

And as we discussed here already today, that unions use diverse
tactics to disrupt an employer’s business, including legislation, po-
litical/religious appeals, assaulting complaints to regulatory agen-
cies, et cetera, negative publicity campaigns, such as banners and
as we spoke of.

How many unfair labor practice charges were filed against your
company during SEIU’s corporate campaign?

Mr. BEGO. Well, initially, in the first 11 or 12 months, we had
36 them filed against us. By the time it was over, it was close to
50.

Mr. DESJARLAIS. How much did it cost to defend these charges?

Mr. BEGO. Well, just our attorney fees alone were close to a mil-
lion dollars in defending ourselves.
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Mr. DESJARLAIS. And, obviously, that had a great impact on your
company?

Mr. BEGo. Well, it did. And the thing is, we are fortunate enough
that we could withstand it. The problem is that, today, most em-
ployers can’t or aren’t willing to go through what I call the psycho-
logical and financial warfare that these corporate campaigns entail.

And I can tell you categorically that some of the other cleaning
contractors that were being attacked in our area gave in because
psychologically they couldn’t take it, financially they couldn’t take
it. One case of one contractor I know, it got so bad, his wife told
him that, “Look, sign the neutrality agreement. If you don’t, I am
going to divorce you.”

Mr. DESJARLATS. Okay.

Mr. Karnas, the same line of questioning to you. What tactics did
the carpenters use against your company?

Mr. KARNAS. Well, they started with bannering, and they have
done a lot of active pickets on job sites. They have gone to our of-
fice complex and have picketed in front of our office complex.

During one event, they blocked the ingress and egress to our of-
fice property. I had painted the property line with a utility paint
in front of the property, and when they came there, they promptly
kicked all the utility paint away and violated our private property
rights. The next day, we did the same thing, and they also kicked
away the paint. There was some minor vandalism.

So my biggest concern is that, the rulings allow bannering but,
quite often, they overstep their bounds and they do illegal acts.

Mr. DESJARLAIS. How much did it cost your company?

Mr. KARNAS. Well, it has cost me tens of thousands of dollars in
legal fees, and it has cost me in business volume, I would say,
probably $100,000 in contracts.

Mr. DESJARLATS. Any layoffs of employees?

Mr. KARNAS. Well, yes, I have had a tremendous amount of lay-
offs. I mean, it is in conjunction with the economy as well as the
union bannering. I basically have very minimal work in my home-
town of Albuquerque.

Mr. DESJARLAIS. All right.

Thank you all.

I am about out of time, so I will go ahead and yield back, Mr.
Chairman.

Chairman ROE. Thank you.

Mr. Kucinich?

Mr. KuciNIcH. Thank you very much, Mr. Chairman.

In looking at this hearing, which I appreciate the chairman call-
ing, we are really looking at some deeper constitutional questions
and questions of labor law, as to whether or not the intention of
the National Labor Relation Act can actually be satisfied anymore.
Because if you see attempts to destructively undermine the prin-
ciples underpinning the National Labor Relations Act and to fur-
ther attack those who are trying to work together to settle their
disputes, then you have to ask questions of whether or not the rule
of law can prevail when it comes to the insistence, in this case, of
certain corporate interests to have their way notwithstanding what
the law is.
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Case in point, we know that the situation at Boeing, in brief, was
a question of unlawful retaliation against union workers and that
it was a retaliation for previous strikes. This is what the NLRB es-
sentially found, that a new plant was being located in South Caro-
lina because machinists had gone on strike and Boeing had deter-
mined and made no secret that they were going to relocate to
South Carolina because of these strikes. However, what Boeing
overlooked and what the NLRB determined is that there was a vio-
lation of the National Labor Relations Act because of retaliation for
protected labor activity. And that is really what we are talking
about here: what is protected and what is not protected.

I am not aware, Mr. Chairman, Ranking Member Andrews, I am
not aware that Boeing filed a counterclaim here to say that there
was a violation on the other side, because the Labor Relations Act
gives rights to both parties, as we know.

So we have here at issue whether or not Congress should be in-
tervening even more deeply in this dispute by upending the posi-
tion of the National Labor Relations Board.

Now, Ms. Fisk, do you see any problems with the violation of
due-process rights of workers if a congressional committee goes in
and tries to get the work product of the NLRB, which basically
made the decision advancing a case saying that there was a viola-
tion of the Labor Relations Act which resulted in work being moved
out of an area, in a sense, in retaliation?

Is there a question, not just of what the Board’s rights are—we
got the attorney-client privilege—but is there a question of an un-
dermining of the due-process rights of the workers?

Ms. F1sk. Yes, Representative Kucinich, there is.

The Board induces witnesses to testify about the circumstances
in a workplace under promises of confidentiality. And the Board
stands in the shoes of the individual workers in enforcing their
statutory rights.

An individual can’t file a lawsuit in Federal court claiming that
his rights were violated under the National Labor Relations Act.
Only the Board decides which cases to prosecute. And so, when
Congress interferes in the Board’s processes to try and sway the
outcome, it violates the rights of the individual workers that the
Board is trying to protect.

Mr. KuciNicH. Thank you very much, Ms. Fisk.

Mr. CHAIRMAN and members of the committee, what we are look-
ing at here is a double violation of workers’ rights. On one hand,
workers are told that their jobs are going to be moved simply be-
cause they took up the right to strike, which is a protected right
under the National Labor Relations Act. And there is a further vio-
lation by attacking their due-process rights, when, in fact, they
have had a decision in their favor at the National Labor Relations
Board.

Now, we have to put this in context. The right to strike met a
corporate response, which was replacement workers. Corporate
campaigns, which were the only other way that unions defending
their workers could appeal to the community in which they live—
it is a free-speech right—appeal to the community in which they
live to look at the corporate conduct and see if this is the kind of
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COIldlil{Ct you want to obtain in the community, now that is under
attack.

So we have the right to organize under attack, the right to collec-
tive bargaining, the right to strike, and the First Amendment right
to free speech all under attack here. And we have to look at this
in a larger context, because what is happening in this country right
now, as you look at the State areas, where unions are under attack
at the State level, this is really an attack on free speech, the right
to organize, the right to collective bargaining.

I thank the chair for calling this hearing because it gives us a
chance to discuss these things. Thank you very much.

Chairman ROE. I thank the gentleman.

Mr. Wilson?

Mr. WILsSON. Thank you, Mr. Chairman.

And thank you, witnesses, for being here.

Over the decades, I have had the extraordinary privilege of work-
ing in a bipartisan manner, Democrats and Republicans, to recruit
industry to South Carolina. We work together—municipal, county,
regional, State, Federal—to recruit industry, and we have been
very, very successful. But it has become a real shock to the people
of our State, our region, the recent attack by the NLRB, a threat
to job creation in our State.

I go back—I served on the board of the State Department of
Commerce with Governor Jim Edwards to recruit Michelin to
South Carolina. We have the North American headquarters of
Michelin in South Carolina, five plants across the State, two in the
district that I represent. It has been very successful. Just 2 weeks
ago, an expansion was announced for Earthmover tires to be devel-
oped and built in the district I represent.

We are very grateful that the late Governor Carroll Campbell re-
cruited BMW to locate in South Carolina. It has been phenome-
nally successful. Every X5, X6, Z3, Z4 in the world is made in
South Carolina. In fact, they just announced an expansion of the
plant 2 years ago—it has been completed—to increase production
from 160,000 cars to 240,000 cars.

Now we have Boeing. I want to give credit to our Secretary of
Commerce, Joe Taylor; the chairman of the State Senate Finance
Committee, Hugh Leatherman. They worked with Boeing to
bring—and it has even been agreed to in Politico today for a new
production line. Not moving a line, not moving jobs, it is a new pro-
duction line, the second line.

Significant portions of 787s are already being made in South
Carolina.

It is particularly a shock because just 2 months ago—I was there
for the groundbreaking a year and a half—2 months ago, I was
there; the building is complete. A million square feet. The Amer-
ican people need to know this building is there. A thousand people
have been employed. In fact, they announced 2 months ago solar
panels to provide for the energy to be used at that plant be one of
the largest investments in the world to produce solar power.

And then out of the blue, the reckless decision by NLRB. It is
not a shift of jobs from the Washington State. It is very clear that
new jobs have been created in Washington State since this an-
nouncement.
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With that background, Mr. Fritts, if you could tell us, in 2009,
there was 16,000 unfair labor practices filed in our country, and
what has been your experience—how many years have you worked
in this field and your experience and then what recommendation,
or do you have any, for Members of Congress to stop a frivolous
complaint?

Mr. FrITTS. In my practice, I try very hard to avoid a client hav-
ing a charge filed against them, and if the charge is filed, I work
very hard to either have it dismissed or settled in some fashion,
and the vast majority of unfair labor practice charges filed are ulti-
mately either dismissed and settled in some fashion. But in that
process of determining whether a charge has merit through the
general counsel’s investigation, there is a lot of work that goes into
that, a lot of cost for the employer that goes into that, and unfortu-
nately, because of the politicization of the board and the policies of
the act and the shift in precedent, an employer can often be in the
position of having to defend the charge that is a vehicle for chang-
ing the law. And so that is what I try to work to avoid and avoid
being in the position of having an unfair labor practice trial.

Mr. WIiLsON. And I want to congratulate Mr. Bego and Mr.
Karnas for surviving.

It was Samuel Gompers, the father of the American labor move-
ment, who indicated the greatest threat for American labor is a
failed business. And so I want to thank you for succeeding.

And Mr. Bego, your positive attitude, about $1 million in attor-
ney’s fees, as an attorney myself, I am startled that you have such
a positive attitude. But I was a real estate attorney, not litigation.

With that, do you have a recommendation to other businesses, ei-
ther one of you, as to how to face these type of charges.

Mr. BEGo. Well, it is very difficult. Like I said, they filed 36 of
them against us and most of them are very, very frivolous. I will
give you a couple of real quick. We weren’t allowing them to wear
union buttons, which we were. We just wouldn’t allow them to
wear them over our logo because we have to be identified when we
are in the buildings at night. But they put them there on purpose
so that they get stract from our supervisors that you have got to
move them. Then they would go down and file an unfair labor prac-
tice that they were told to remove them, which was not the case.

Another one was that one of our supervisors walked—put his
hand in the pocket of an employee to get out union information.
They do these because they know it is his word against her word
or vice versa, and they know it is hard for the company to prove.
In most cases, the NLRB will uphold these. So, unfortunately, in
those types of cases, the business is spending money to defend
themselves.

Mr. WILSON. Again, thank you very much.

Our State is very grateful to have a right-to-work law. Thank
you.

Chairman ROE. Thank you.

Mr. Tierney.

Mr. TiERNEY. Thank you very much.

Mr. Bego, in your testimony, you asserted that you had no prob-
lem basically with unions. In fact, at one point, you said, well, if
you want to have a union, fine.
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I see that, but when I look at your Executive Management Serv-
ices, Inc., employee manual for hourly employees, you make these
statements: Indeed, we believe that a union would serve only to
hurt our profitability and, thus, our job security. Unions can ad-
versely affect production by narrow work classifications, silly griev-
ances, strikes and inflexibility. It is our positive intention to oppose
unionism at every proper and lawful means.

It goes on and on and on that basis. Do you consider that a pop-
ular attitude towards unionism?

Mr. BEGO. I don’t believe that is our manual, sir, but anyway.

Mr. TIERNEY. We can send it down for you to look at it so, yeah.

Mr. BEGO. Okay. Our intent is to stay nonunion unless our em-
ployees come to us.

Mr. TIERNEY. Okay. It is interesting to note that you

Mr. BEGo. I haven’t seen the latest one, okay, that is fine.

Mr. TIERNEY. But you are the CEO?

Mr. BEGO. Yes, I am, sir.

Mr. TIERNEY. You wrote this book as well, “The Devil at My
Doorstep,” on that, and you mention in your testimony as well. In
that book, you contended that the Obama administration was
under pressure from the Service Employee International Union,
and under that pressure, they weighed in with the National Labor
Relations Board’s general counsel to urge him to take an appeal of
an administration decision that you had won.

What you say is, despite your attorney’s belief that the appeal by
the NLRB on the union’s behalf made no sense, it was not unex-
pected and very clear to me, in my mind—and I am not a con-
spiracy theory believer—Stern and the SEIU were introducing
their proclaimed persuasion of power via their association with the
White House. I believe that the SEIU contacted the Obama admin-
istration when they learned of the decision, who in turn made a
call to the general counsel of the NLRB in Washington, D.C., and
demanded an appeal of the case.

Mr. Bego, were you aware that Ron Meisberg, who was then the
NLRB general counsel, was in fact appointed by the Bush adminis-
tration?

Mr. BEGO. Yes, I am, sir.

Mr. TIERNEY. And you are aware that the Bush administration
board had favored generally employers in a lot of different in-
stances, right?

Mr. BEGO. Well, that is true.

Mr. TIERNEY. And you ultimately prevailed in front of the
Obama-appointed National Labor Relations Board in June of 2010;
isn’t that right?

Mr. BEGO. Yes. Are you going to let me answer?

Mr. TIERNEY. Well, I just asked you, was that right, yes or no?

Mr. BEGO. Yes, but I would like to

MrI)‘ TIERNEY. Okay. And do you believe that that was a fair deci-
sion?

Mr. BEGO. We won after going through 2 years——

Mr. TIERNEY. Do you believe it was a fair decision?

Mr. BEGO. We won after 2 years with appeals hearings and wait-
ing on a decision that was appealed. We won the appeals hearing,
okay.
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Mr. TIERNEY. Do you believe it was fixed?

Mr. BEGO. Which the administrative law judge overwhelmingly
found in our favor and said that the union’s testimony was con-
trived and unbelievable, and yet despite that, the National Labor
Relations Board appealed the decision

Mr. TIERNEY. And you won, correct?

Mr. BEGO. And the reason we won——

Mr. TIERNEY. And do you think that in the board deciding that
you were correct, that you got a fair resolution by that board?

Mr. BEGO. Only because we kept meticulous records. Most com-
panies can’t afford or take the time to do that.

Mr. TIERNEY. Do you think that the fact that the President has
the CEO of Boeing on his Export Council in any way means that
Boeing has undue influence on National Labor Relations Board de-
cisions?
hMr. BEGo. I have no comment on that. I don’t know the situation
there.

Mr. TIERNEY. You had a theory here that Andrew Stern——

Mr. BEGo. Well, Andrew Stern had been in the White House at
that point about 27 times and we know that

Mr. TIERNEY. How about Jeffrey Immelt, the CEO of General
Electric, who is now on the President’s Economic Jobs Council; do
you think he has undue influence on National Labor Relations
Board decisions?

Mr. BEGO. I wouldn’t have any idea.

Mr. TIERNEY. Mr. Fritts, you testified that the company has a
right to relocate where it wants, and they had settled that matter
on the negotiating table on that issue. But I want to ask, that is
correct, right?

Mr. FrITTS. That is the finding of the acting general counsel.

Mr. TIERNEY. Now, Ms. Fisk, do you see any distinction at all be-
tween the labor union and the company deciding that it would be
the company’s right to decide where to locate and a distinguishable
issue of whether or not the company can violate the National Labor
Relations Act in discriminating in having conduct?

Ms. Fisk. Yes. There is a huge distinction. It is common for col-
lective bargaining agreements to give the employer the right to
make certain kinds of entrepreneurial or business decisions, but a
collective bargaining agreement cannot waive the individual statu-
tory rights of the members of the union to be free from discrimina-
tion on the basis of Section 7 rights.

Mr. TiERNEY. Thank you.

I yield back, Mr. Chair.

Chairman ROE. I thank the gentleman.

Mr. Rokita.

Mr. ROKITA. Thank you, Mr. Chairman.

I want to again thank all the witnesses for their time here today
and remind them and the audience that the witnesses aren’t under
trial here today.

This isn’t some kind of trial. In fact, the duty of this committee
is to have oversight jurisdiction on the NLRB, and each of you are
helping in doing that today. So thank you.

Mr. Bego, in light of that, do you want to add anything to your
previous answers from questions from Member Tierney?
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Mr. BEGO. The fact is, and you know, we have always been an
employee-friendly employer. And yes, we have our employee hand-
book, and we do believe that workers, if given the opportunity to
work on their own and their free choice, perform very well under
that atmosphere. Now that doesn’t mean we are anti-union.

As I said during the introduction, we gave the SEIU many, many
opportunities to hold an election. In fact, I took out a half page ad
in the “Indianapolis Star,” I believe in the summer of 2007, where
we asked the union to have an election, and they refused to do it.
My guess on that is, is you only need 30 percent to petition for elec-
tion. I don’t think they had anywhere close, and that is probably
drawn out by the fact that they finally held a strike against our
company in 2008 where they got 10 of our employees out of 400 to
go on strike. That is less than 3 percent.

Mr. ROKITA. I will follow up on that point, Mr. Bego. Did the
SEIU provide you any evidence that employees of EMS invited
them to begin unionization proceedings?

Mr. BEGO. None at all. In fact, I have never received any infor-
mation on that.

Mr. ROKITA. And then following up on my comment at the begin-
ning of this questioning that we have a constitutional duty on this
committee and as Members of Congress to oversee the Federal Gov-
ernment, specifically here the NLRB, and understanding that one
of the two primary functions of the NLRB is to prevent and remedy
unlawful acts by either employers or unions—so the idea is and as
the law that created the NLRB contemplated—that was supposed
to be an arbiter, and an unbiased one and given the fact that you
must be one of the few people in America that have had this many
cases before the NLRB, do you care to comment at all as to wheth-
er the NLRB has been a fair arbiter of your cases, and can you give
any specific examples?

Mr. BEGo. Well, I believe that, you know, the playing field at this
point is unlevel, and I think that is seen in the 36 unfair labor
practices they filed against us, initially about 10 or 11 of them
were upheld, ones like the buttons and the guy putting his hand
in the employee’s pocket. And these continued to be upheld until
we finally filed 33 unfair labor practices against the SEIU in 1 day.

Mr. RoOKITA. That is what I thought; you went on the offensive
at one point.

Mr. BEGO. Yeah, and that was the only way for us to have an
opportunity. Otherwise, we would have continued to be under as-
sault.

Mr. ROKITA. Thank you.

Mr. Karnas, hearing that testimony, and I couldn’t remember, do
you—did you have cases before the NLRB?

Mr. KARNAS. I do not, no, sir.

Mr. RoKITA. Okay. Thank you.

Mr. Bego, you spoke of the neutrality agreement which you chose
not to sign. Do you know of companies that have chosen to sign
these agreements, and if so, can you explain to the committee the
outcome once those agreements were in place? You mentioned
something about companies that did sign them being sorry. Do you
have specific examples?
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Mr. BEGO. The interesting thing is that the law firm that rep-
resented us during the corporate campaign by the SEIU also rep-
resented another company in town. That company did, in fact, sign
a neutrality agreement. We did not. We were the only major com-
pany that did not. When they sat down for negotiations, we had na-
tional companies, regional companies, and companies from the In-
dianapolis area there, and from what my attorney says, almost to
a man, they all wished they would have not signed the neutrality
agreement.

Mr. RokiTA. All right.

Mr. Karnas, anything to add to that?

Mr. KARNAS. Just to reflect on, I have tried to always keep an
open mind. I would like to see some bipartisanship here in Con-
gress and between unions.

I am a former union member of two unions, household Workers
Union 1199 and the International Brotherhood of Laborers. My
wife is currently in a teachers union.

So I am not anti-union. I have always tried to keep an open dia-
logue and conversation with the union members, of course, under
the premise or the mandate that the conversations that we have
are not to be construed as bargaining agreements, and we try to
be very transparent, ethical and honorable.

And what bothers me when I talk to somebody man on man, I
have been told multiple times, it is just my job. But it is never just
your job to spit upon somebody or to disparage a man or a woman
or to threaten their reputation. So I feel that the playing field is
unlevel.

Mr. ROKITA. Thank you, Mr. Chairman.

I yield back.

Chairman ROE. I thank the ge